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ACCESS TO JUSTICE?: DOES DOJ’S OFFICE OF 
INSPECTOR GENERAL HAVE ACCESS TO IN- 
FORMATION NEEDED TO CONDUCT PROPER 
OVERSIGHT? 


TUESDAY, SEPTEMBER 9, 2014 

House of Representatives 
Committee on the Judiciary 
Washington, DC. 


The Committee met, pursuant to call, at 10:13 a.m., in room 
2141, Rayburn House Office Building, the Honorable Bob Goodlatte 
(Chairman of the Committee) presiding. 

Present: Representatives Goodlatte, Sensenbrenner, Coble, 
Chabot, Issa, Franks, Gohmert, Jordan, Chaffetz, Gowdy, Far- 
enthold. Holding, Collins, Conyers, Jackson Lee, Johnson, and Gar- 
cia. 

Staff Present: (Majority) Shelley Husband, Chief of Staff & Gen- 
eral Counsel; Branden Ritchie, Deputy Chief of Staff & Chief Coun- 
sel; Allison Halataei, Parliamentarian & General Counsel; Steph- 
anie Gadbois, Counsel; Kelsey Deterding, Clerk; (Minority) Perry 
Apelbaum, Minority Staff Director & Chief Counsel; Danielle 
Brown, Parliamentarian; and Aaron Hiller, Counsel. 

Mr. Goodlatte. Good morning. The Judiciary Committee will 
come to order. And, without objection, the Chair is authorized to 
declare a recess of the Committee at any time. 

We welcome everyone to this morning’s oversight hearing enti- 
tled, “Access to Justice? Does DOJ’s Office of Inspector General 
Have Access to Information Needed to Conduct Proper Oversight?” 
And I will begin by recognizing myself for an opening statement. 

On August 5, 2014, 47 of 72 statutory U.S. inspectors general 
signed a letter to Congress in protest of constraints that have re- 
cently been imposed on access to agency records — constraints that 
impeded efforts to perform oversight work in critical areas. The 
conduct of meaningful oversight by any Office of Inspector General 
depends on complete and timely access to all agency materials and 
data. As such, section 6(a)(1) of the Inspector General Act expressly 
provides for such access. 

Restricting or delaying an inspector general’s access to key mate- 
rials in turn deprives Congress and the American people of timely 
information with which to evaluate an agency’s performance. Lim- 
iting access, except in very narrow instances, is at odds with the 

( 1 ) 



2 


necessary independence of inspectors general and is contrary to 
congressional intent. 

This hearing will examine whether agency components at the De- 
partment of Justice have undermined the OIG’s independence by 
withholding, filtering, or delaying the production of essential 
records based on a novel interpretation of the Inspector General 
Act as well as restrictive readings of other statutes. 

In each of the three instances of interference we will hear about 
today, a review of agency correspondence with the GIG evinces a 
mindset that views DOJ leadership of the arbiter of what informa- 
tion the Office of Inspector General receives. It reveals an agency 
that believes the GIG must ask for and receive permission to re- 
view Department of Justice data and material and that sanctions 
OIG investigations as necessary to advance its own supervisory re- 
sponsibilities alone. 

The mission of DOJ’s Office of Inspector General is to detect and 
deter waste, fraud, abuse, and misconduct in DOJ programs and 
personnel and to promote economy and efficiency in those pro- 
grams. Efforts to reduce transparency, such as those described by 
9ie inspectors general in the August 5th letter, leave agencies vul- 
nerable to mismanagement and misconduct and will not be con- 
doned. 

Although not every inspector general who signed the letter has 
experienced barriers to access, each one signed in support of the 
principle that an inspector general must have complete, unfiltered, 
and timely access to all information and materials available to the 
agency that relate to that inspector general’s oversight activities 
without unreasonable administrative burdens. 

I welcome our witness today, the Honorable Michael Horowitz, 
Inspector General of the United States Department of Justice. I am 
pleased to have him here to describe the challenges he has faced 
and share his valuable insights so that we may evaluate for our- 
selves whether the executive branch is executing the Inspector 
General Act as Congress has intended and whether additional ac- 
tion is needed to restore congressional intent. 

And now it is my pleasure to recognize the Ranking Member of 
the Committee, the gentleman from Michigan, Mr. Conyers, for his 
opening statement. 

Mr. Conyers. Thank you. Chairman Goodlatte and Members of 
the Committee. I thank you for convening a hearing on this critical 
topic. We have an obligation to preserve the continued independ- 
ence and effectiveness of the Office of the Inspector General at the 
Department of Justice. 

Inspector General Horowitz, we welcome you here before the 
House Judiciary Committee today. 

I suspect that the membership of this Committee is virtually 
unanimous in recognizing the need for vigorous oversight of the De- 
partment of Justice. No matter which party controls the executive 
branch, a strong and independent Office of Inspector General is key 
to protecting civil liberties, reining in executive overreach, safe- 
guarding taxpayer dollars, and preserving the public trust. 

I have the privilege of having voted for the original Inspector 
General Act of 1978, both in the House Committee on Government 
Operations, then under the leadership of Jack Brooks of Texas, and 
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subsequently on the House floor. It is my suspicion that I may be 
the only one that has done those things on this Committee. 

I have reviewed the 1978 Committee report accompanying the 
passage of the Inspector General Act, House Report 95-584. It was 
our intention then and remains our intention today that “each in- 
spector general is to have access to all records, documents, et 
cetera, available to his or her agency which relate to programs and 
operations with respect to which the office has responsibilities.” 
Simply put, the inspector general is to have complete and direct ac- 
cess — emphasized — to all of the information he or she deems nec- 
essary to conduct thorough and impartial investigations. 

Recent legal analysis by the FBI’s Office of General Counsel un- 
fortunately suggests otherwise. They reason that the Inspector 
General Act actually prohibits the FBI from sharing certain sen- 
sitive or confidential materials, including but not limited to grand 
jury information. Title III wiretap information, and consumer cred- 
it information. 

Members of the Committee, I find this analysis wholly 
unpersuasive. Nothing in the Inspector General Act authorizes the 
Department or its component agencies to refuse even these mate- 
rials to the inspector general. Again borrowing from the 1978 re- 
port, the act was designed to assign to each inspector general pri- 
mary responsibility for auditing and investigative activities relat- 
ing to programs and operations of his or her agency. That is a di- 
rect quotation. 

It is difficult to imagine how the Inspector General of the Depart- 
ment of Justice might conduct those auditing and investigative re- 
sponsibilities without full access to relevant court documents, intel- 
ligence reports, or financial records. It is also difficult to imagine 
how the Inspector General might conduct effective oversight of the 
Department of Justice if the materials it requires can only be ob- 
tained with the permission of department attorneys. 

To be clear, the current leadership of the Department of Justice 
has taken extraordinary steps to make sure that the Inspector 
General has eventually received access to the material he seeks in 
each of the cases before us today. Attorney General Eric Holder 
and Deputy Attorney General James Cole are not the problem. 
They have both intervened personally on multiple occasions to 
overcome the FBI’s objections and to compel production of the ma- 
terials in question. 

I commend them for that leadership, but I do not know who will 
hold these posts in future Administrations. And we should not be 
willing to entrust this key oversight matter to men and women who 
may feel differently about the effectiveness of the Office of the In- 
spector General. 

In May of this year. Deputy Attorney General Cole asked the Of- 
fice of Legal Counsel to issue a formal opinion resolving this dis- 
pute. I hope that Principal Deputy Assistant Attorney General Karl 
Thompson and his team will adhere to the plain text of the statute 
and to our obvious intent and grant the Inspector General unfet- 
tered access to every document in the Department’s possession. 

And if the Office of Legal Counsel finds enough ambiguity in the 
law to place any limit on the Inspector General’s access to informa- 
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tion, then the House Judiciary should he the first to act to correct 
their mistaken impression. 

Inspector General Horowitz, we welcome and we look forward to 
your testimony today and to your assistance if a legislative re- 
sponse is indeed required. 

And I thank the Chairman and yield hack. 

Mr. Goodlatte. The Chair thanks the gentleman. 

And the Chair understands that the gentleman from Ohio, Mr. 
Jordan, would like to make a brief statement 

Mr. Jordan. Yes. 

Mr. Goodlatte [continuing]. Welcoming the Inspector General. 

Mr. Jordan. I thank the Chairman. 

I am just looking, Mr. Horowitz, I am looking at the letter that 
you signed along with a whole bunch of other inspector generals 
from August 5 of this year. The first paragraph talks about serious 
limitations on access to records; second paragraph talks about the 
Department of Justice recently faced restrictions on their access to 
certain records. 

I was just going to say, welcome to the club. It is noticeable that 
four of the six Republican Members here are also from the Over- 
sight Committee, and I know we have a hearing tomorrow on this 
very issue. But we have been frustrated from the kind of response 
we have gotten from the Internal Revenue Service and, frankly, 
from the Department of Justice. So we share in your frustration, 
and we want to commend you for the work you have done. I have 
always been impressed with your service to the public and the 
work that you have done. 

But this is critical, and so I just wanted to say, Mr. Chairman, 
thank you for this hearing. And I want to thank Mr. Horowitz for 
his work and for being here today. 

Mr. Goodlatte. The Chair thanks the gentleman. 

Without objection, all other Members’ opening statements will be 
made a part of the record. 

We thank our only witness. Inspector General Horowitz, for join- 
ing us today. 

And, Mr. Horowitz, if you would please rise, I will begin by 
swearing you in. 

[Witness sworn.] 

Mr. Goodlatte. Thank you very much. 

Let the record reflect that the Inspector General responded in 
the affirmative. 

On April 16, 2012, Mr. Michael Horowitz was sworn in as Inspec- 
tor General for the United States Department of Justice. As Inspec- 
tor General, Mr. Horowitz oversees a nationwide workforce of more 
than 400 special agents, auditors, inspectors, attorneys, and sup- 
port staff. 

The Inspector General has enjoyed a long career in both the pub- 
lic and private sectors. Mr. Horowitz previously worked as an as- 
sistant United States attorney for the Southern District of New 
York from 1991 to 1999. After this, he served in the Criminal Divi- 
sion at Main Justice, first as Deputy Assistant Attorney General 
and next as Chief of Staff. Mr. Horowitz has also spent time work- 
ing in the private sector, most recently as a partner at Cadwalader, 
Wickersham & Taft. 
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He earned his juris doctor magna cum laude from Harvard Law 
School and his bachelor of arts from Brandeis University. 

Mr. Horowitz, we appreciate your presence today and look for- 
ward to your testimony. Your written statement will be entered 
into the record in its entirety, and we ask that you summarize your 
testimony in 5 minutes or less. Thank you, and welcome. 

TESTIMONY OF THE HONORABLE MICHAEL E. HOROWITZ, IN- 
SPECTOR GENERAL, UNITED STATES DEPARTMENT OF JUS- 
TICE 

Mr. Horowitz. Thank you, Mr. Chairman, Congressman Con- 
yers, Members of the Committee. Thank you for inviting me to tes- 
tify today. 

Access by inspectors general to information and agency files goes 
to the heart of our mission to provide independent and nonpartisan 
oversight. That is why 47 inspectors general signed a letter last 
month to Congress expressing their concerns about this issue. I 
want to thank the Members of Congress for their bipartisan sup- 
port in response to that letter. 

The IG Act adopted by Congress in 1978 is crystal-clear. Section 
6(a) expressly provides that inspectors general must be given com- 
plete, timely, and unfiltered access to all agency records. However, 
since 2010, the FBI and some other department components have 
not read section 6(a) of the IG Act in that manner and, therefore, 
refused requests during our reviews for relevant grand jury, wire- 
tap, and credit information in their files. As a result, a number of 
our reviews were significantly impeded. 

In response to these legal objections, the Attorney General or the 
Deputy Attorney General granted us permission to access the 
records by making a finding that our reviews were of assistance to 
them. They also stated their intention to do so in all future audits 
and reviews. And we appreciate of course, their commitment to do 
that. 

However, there are several significant concerns with this process. 
First and foremost, the process is inconsistent with the clear man- 
date of section 6(a) of the IG Act. The Attorney General should not 
have to order department components to provide us with access to 
records that Congress has made clear we are entitled to review. 

Second, requiring the GIG to obtain permission from department 
leadership seriously compromises our independence. The OIG 
should be deciding which documents it needs access to, not the 
leadership of the agency that is being overseen. 

Third, while current department leadership has supported our 
ability to access records, agency leadership changes over time, and 
our access to records should not turn on the views of the Depart- 
ment’s leadership. 

Further, we understand that other department components that 
exercise oversight over department programs and personnel, such 
as the Office of Professional Responsibility, continue to be given ac- 
cess to these same materials without objection. This disparate 
treatment is unjustifiable and results in the Department being less 
willing to provide materials to the OIG, presumably because the 
OIG is statutorily independent while the OPR is not. 
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This disparate treatment once again highlights OPR’s lack of 
independence from the Department’s leadership, which can only be 
addressed by granting the statutorily independent OIG with juris- 
diction to investigate all alleged misconduct at the Department. In- 
deed, the independent, nonpartisan Project on Government Over- 
sight made the same recommendation in a report earlier this year, 
and bipartisan legislation has been introduced in the Senate to do 
just that. 

This past May, the Department’s leadership asked the Office of 
Legal Counsel to issue an opinion addressing the legal objections 
raised by the FBI. Attached to my written statement is a summary 
of the OIG’s legal views regarding these issues. 

It is imperative that the OLC issue its decision promptly, be- 
cause the existing practice at the Department seriously impairs our 
independence. Moreover, in the absence of a resolution, our strug- 
gle to access information in a timely manner continues to seriously 
delay our work. 

It also has a substantial impact on the morale of the OIG’s audi- 
tors, analysts, agents, and lawyers, who work extraordinarily hard 
every day. Far too often, they face challenges getting timely access 
to information, including even with routine requests. For example, 
in two ongoing audits, we had trouble getting organizational charts 
in a timely manner. 

We remain hopeful that OLC will issue an opinion promptly that 
concludes the OIG is entitled to independent access to the records 
and information pursuant to the IG Act. However, should an OLC 
opinion interpret the IG Act in a manner that results in limits on 
our ability to access information pursuant to the IG Act, we will 
request a prompt legislative remedy. 

For the past 25 years, my office has demonstrated that effective 
and independent oversight saves taxpayers money and improves 
the Department’s operations. Actions that limit, condition, or delay 
access to information have substantial consequences for our work 
and lead to incomplete, inaccurate, or significantly delayed findings 
or recommendations. 

I cannot emphasize enough how critical it is to get these pending 
access issues resolved promptly. And, hopefully, OLC will shortly 
issue a legal opinion finding that section 6(a) of the IG Act means 
what it says. 

This concludes my prepared statement, and I would be pleased 
to answer any questions that the Committee may have. 

Mr. Goodlatte. Thank you, Mr. Horowitz. 

[The prepared statement of Mr. Horowitz follows:*] 


*See Appendix for supplemental material submitted with this statement. 
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Mr. Chairman, Congressman Conyens, and Members of the Committee: 

Thank you for inviting me to testify about the issues that the Department of 
justice (Department or DOJ) Office of the Inspector Generai (OIG) has faced in 
obtaining access to documents and materials needed for its audits and reviews. 

This is an issue of utmost importance, as evidenced by the 47 Inspectors Generai 
who signed a ietter iast month to the Congress strongiy endorsing the principie of 
unimpaired Inspector General access to agency records. I want to thank the 
Members of Congress for their bipartisan support in response to our letter. I also 
want to acknowledge the provision included by the Senate Committee on 
Appropriations in the Department's fiscal year 2015 appropriations bill, S. 2437, 
which prohibits the Department from using appropriated funds to deny the OIG 
timely access to information. 

Access by Inspectors General to information in agency files goes to the heart 
of our mission to provide independent and non-partisan oversight. It is very clear 
to me - just as it is to the Inspectors General community - that the Inspector 
General Act of 1978 (IG Act) entitles Inspectors General to access all documents 
and records within the agency's possession. Each of us firmly believes that 
Congress meant what it said in Section 6(a) of the IG Act: that Inspectors General 
must be given complete, timely, and unfiltered access to agency records. 

However, as reflected in the recent Inspectors General letter and in my prior 
testimony before Congress, since 2010 and 2011, the FBI and some other 
Department components have not read Section 6(a) of the IG Act as giving my 
Office access to all records in their possession and therefore have refused our 
requests for various types of Department records. As a result, a number of our 
reviews have been significantly impeded. For example, the report we issued last 
week examining the Department's use of the federal material witness statute in 
international terrorism investigations experienced significant delays resulting from 
the FBI's objections to providing us with access to both grand jury and Title III 
electronic surveillance material. Additionally, in connection with our report last 
month on the FBI's use of national security letters, the FBI had previously objected 
to providing us with access to information it had collected using Section 1681u of 
the Fair Credit Reporting Act. We experienced similar objections from Department 
components that resulted in significant delays in gaining access to important 
information in other reviews as well, including during the review that culminated in 
our 2012 report on ATF's Operation Fast and Furious. 

In response to each of these objections to providing us with access to 
information, the Attorney General or the Deputy Attorney General granted us 
permission to access the records we sought by making the finding that our reviews 
were of assistance to them. They also have stated to us, as well as publicly, that it 
is their intent to continue to grant us permission to access records in future audits 
and reviews. We appreciate their support and commitment to continue to issue to 
Department components whatever orders are necessary to ensure that we can 
access agency records in order to perform our oversight responsibilities. However, 
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as I have publicly testified previously, I have several significant concerns with this 
process. 

First and foremost, this process is inconsistent with the clear mandate of 
Section 6(a) of the IG Act. The Attorney General and Deputy Attorney General 
should not have to order Department components to provide us with access to 
records that the Congress has already made it clear in the IG Act that we are 
entitled to review. Second, requiring the OIG to have to obtain the permission of 
Department leadership in order to review agency records compromises our 
independence. The IG Act expressly provides that an independent Inspector 
General should decide whether documents are relevant to an OIG’s work; however, 
the current process at the Department instead places that decision and authority in 
the leadership of the agency that is being subjected to our oversight. Third, the 
need for the OIG to elevate matters such as these to the Department's leadership 
results in delays to our audits and reviews, consumes an inordinate amount of OIG 
staff time and my time, as well as time from the Attorney General’s and Deputy 
Attorney General's busy schedules. Finally, while current Department leadership 
has supported our ability to access the records we have requested, agency 
leadership changes over time and an independent Inspector General's access to 
records surely should not depend on whether future occupants of these leadership 
positions support such access. 

Moreover, the process that the OIG is being required to follow is inconsistent 
with how the Department treats other DOJ components that exercise oversight over 
Department programs and personnel, but that are not statutorily independent like 
the OIG and have not been granted an express statutory right of access by 
Congress like the OIG. For example, to our knowledge, the Department's Office of 
Professional Responsibility (OPR) continues to be given access to grand jury and 
wiretap information without objection, and no questions have been raised about 
providing OPR with the information it needs to investigate alleged misconduct by 
Department attorneys, which the IG Act grants OPR the exclusive jurisdiction to 
handle. This disparate treatment - requiring the OIG to obtain permission from 
Department leadership to gain access to these records, but not requiring OPR to do 
the same - is unjustifiable, and results in the Department being less willing to 
provide materials to the OIG, presumably because the OIG is statutorily 
independent, while OPR is not. Such a distinction subverts the very purpose of that 
statutory independence, and fails to take into account the clear access language in 
Section 6(a) of the IG Act. The disparate treatment, however, does highlight once 
again OPR's lack of independence from the Department's leadership. This lack of 
independent oversight of alleged attorney misconduct at the Department can only 
be addressed by granting the statutorily-independent OIG with jurisdiction to 
investigate all alleged misconduct at the Department, including by Department 
attorneys, as we have advocated for many years. Indeed, the independent, non- 
partisan Project on Government Oversight (POGO) made the same recommendation 
in a report issued in March of this year. Bipartisan legislation introduced in the 
Senate at the same time, the Inspector General Empowerment Act of 2014 
(S.2127), would do just that. 
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This past May, the Department's leadership asked the Office of Legal Counsel 
(OLC) to issue an opinion addressing the legal objections raised by the FBI to the 
OIG gaining access to certain records. We did not then believe, nor have we ever 
believed, that a legal opinion from OLC was necessary to decide such a 
straightforward legal matter regarding the meaning of Section 6(a) of the IG Act. 
However, we did not object to the Department's decision to seek an OLC opinion, in 
part because we hoped that OLC would quickly provide the assurance that our 
Office is indeed entitled to access all agency records that the OIG deems necessary 
for its audits and reviews. We have attached to my written statement the legal 
views of the OIG regarding these issues, which summarizes the views we previously 
shared with the Department. 

We also have emphasized to the Department's leadership the importance of a 
prompt OLC opinion, given that the existing practice, even though it has enabled us 
to get materials through an order of the Attorney General or Deputy Attorney 
General, seriously impairs our independence for the reasons I just described. It 
remains critical that OLC issue its opinion promptly. 

Meanwhile, in the absence of a resolution of this dispute, our struggles to 
access information relevant to our reviews in a timely manner continue to cause 
delays to our work and consume resources. They also have a substantial impact on 
the morale of the auditors, analysts, agents, and lawyers who work extraordinarily 
hard every day to do the difficult oversight work that is expected of them. Far too 
often, they face challenges getting timely access to information from some 
Department components. Indeed, even routine requests can sometimes become a 
challenge. For example, in two ongoing audits, we even had trouble getting 
organizational charts in a timely manner. 

We remain hopeful that this matter will be resolved promptly with a legal 
opinion concluding that the IG Act entitles the OIG to independent access to the 
records and information that we seek. Indeed, a contrary opinion, which 
interpreted the IG Act in a manner that resulted in limitations on the OIG's access 
to documents, would be unprecedented and would be contrary to over 20 years of 
policy, practice, and experience within the Department. As we discuss in our 
attached legal summary, for the OIG's first 22 years of existence, until the FBI 
raised legal objections in 2010 and 2011, the OIG received without controversy or 
question grand jury, Title III, and FCRA information in connection with reviews in 
which the information was relevant, including from the FBI. Should an OLC legal 
opinion interpret the IG Act in a manner that results in limits on our ability to 
access information pursuant to the IG Act, we will request a prompt legislative 
remedy, which the Department has said it will work with us on. 

For the past 25 years, my Office has demonstrated that effective and 
independent oversight saves taxpayers money and improves the Department's 
operations. Actions that limit, condition, or delay access to information have 
substantial consequences for our work and lead to incomplete, inaccurate, or 
significantly delayed findings or recommendations. In order to avoid these 
consequences, the pending access issues need to be resolved promptly, hopefully 
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through a legal opinion from OLC finding that Section 6(a) of the IG Act means 
what it says, namely that the OIG is entitled "to have access to all records ... or 
other material available to the" Department, which must be construed as timely, 
complete, and independent access to information in the Department's possession. 

This concludes my prepared statement. I would be pleased to answer any 
questions that you may have. 
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Mr. Goodlatte. I will begin the questioning. 

The only explicit limitation on an inspector general’s authority to 
conduct audits and investigations within its jurisdiction resides in 
section 8(e) of the Inspector General Act. Section 8(e) is an extraor- 
dinary exemption that provides the Attorney General with the au- 
thority in carefully circumscribed circumstances to prohibit the Of- 
fice of Inspector General from carrying out an audit or investiga- 
tion. 

To invoke section 8(e), the Attorney General must explain the 
reason for his decision in writing and make a determination that 
a limitation on an IG’s exercise of authority is necessary to prevent 
the disclosure of certain specifically described categories of informa- 
tion or to prevent significant impairment to national interests. 

My question to you is, has Attorney General Holder at any time 
during your tenure used this formal procedure to limit your office’s 
access to material essential to a review? 

Mr. Horowitz. He has not. And that is one of the arguments we 
have put forward, which is that is the mechanism Congress set up 
to limit our access if there are sensitive matters. That is the provi- 
sion that should be used, not simply a standing objection to our ac- 
cess. 

Mr. Goodlatte. In your experience, prior to your troubling expe- 
riences with the three reviews that you cite in your testimony, had 
any Department of Justice component ever asserted the right to 
make unilateral determinations about what requested documents 
were relevant to an Office of Inspector General review? 

Mr. Horowitz. To my understanding from speaking to my prede- 
cessors and others in the agency, that had not happened before 
2010. 

Mr. Goodlatte. How valuable is your authority to access grand 
jury or other sensitive material to your ability to execute rigorous 
oversight of national security matters? 

Mr. Horowitz. It is critical, Mr. Chairman. These are the tools 
of the trade for the FBI, other law enforcement agencies. If we 
can’t access every piece of information in their files when we are 
doing oversight of the FBI’s use of these tools in its handling of 
various national security tools, we won’t know the full answer to 
what is going on. 

Mr. Goodlatte. And according to your office, the FBI’s with- 
holding of the grand jury information is unsupported in law and 
contrary to both the Inspector General Act and exceptions to the 
general rule of grand jury secrecy. 

Would you outline the three reasons why the Office of Inspector 
General is entitled to access grand jury material that the FBI 
claimed was privileged? 

Mr. Horowitz. Certainly. 

First and foremost, section 6(a) of the act could not be clearer, 
as Congressman Conyers just outlined in his opening statement. It 
is crystal-clear. That is the primary reason. 

But, secondarily, under the grand jury rules, prior to 2010, we 
had regularly obtained grand jury material because we have attor- 
neys for the government working for us. I am an attorney; we have 
a number of attorneys working on our staff. That would be the 
other exception. 
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And then, third, in the national security area, there is an addi- 
tional exception in the grand jury rules that had before 2010 heen 
used to get us grand jury material. 

So there are at least three reasons why we should he getting this 
material. 

Mr. Goodlatte. You testified earlier that at no time has the At- 
torney General complied with section 8(e) and given you a state- 
ment in writing as to why material would not he provided. 

Have you had the opportunity to have any verbal discussion with 
either he or the Director of the FBI as to why they are choosing 
not to make this material available to you? 

Mr. Horowitz. I have. I have raised my concerns with both of 
them. And the response from the Department has been most re- 
cently to send the matter to the Office of Legal Counsel to evaluate 
the two — the FBI’s competing legal argument. And that is where 
the matter currently lies and has for several months now. 

And it is very important that that opinion be issued. I think it 
should be clear that we are entitled to it, but if there is going to 
be a contrary ruling, we want to know it sooner rather than later 
so that we can fix the problem and work with Congress to fix the 
problem. 

Mr. Goodlatte. Have there been any previous opinions put for- 
ward by the Office of Legal Counsel with regard to this issue. 

Mr. Horowitz. There have. And that, again, is one of our points, 
which is, in 1984, prior to our existence, which we came into exist- 
ence in 1988, OLC issued a legal opinion finding that the Office of 
Professional Responsibility was entitled to access grand jury infor- 
mation. 

We are at a loss to understand why that same opinion wouldn’t 
apply to us, given we have the same oversight responsibilities. And 
on top of that, unlike with OPR, Congress, again, as Congressman 
Conyers quite clearly laid out, found that we should be getting 
these materials and put a provision in law that says that. 

Mr. Goodlatte. Thank you very much. 

The Chair recognizes the gentleman from Michigan for his ques- 
tions. 

Mr. Conyers. Thank you. Chairman Goodlatte. You have antici- 
pated some of the questions I was going to ask, and I thank you 
for raising them yourself. 

Just so that we are clear, Mr. Horowitz, am I correct in charac- 
terizing our discussion about the correct reading of the Inspector 
General Act as nonpartisan in nature? 

Mr. Horowitz. Correct. 

Mr. Conyers. All right. 

We have in our possession several letters, written over the course 
of late 2011, from Attorney General Eric Holder and Deputy Attor- 
ney James Cole. In each of these letters, over the objection of the 
FBI’s general counsel, the Department grants you access to sen- 
sitive material. 

As recently as last Thursday, in his response to your office’s re- 
port on a material witness statute. Deputy Attorney General Cole 
again pledged, quote, to provide your office with access to all mate- 
rials necessary to complete our reviews consistent with existing 
law. 
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Are these fair descriptions of the role of the Department leader- 
ship in this debate? 

Mr. Horowitz. Yes. As I mentioned earlier, the Department’s 
leadership has made clear they will continue to issue orders giving 
us access. And so our issue isn’t with getting the documents; it is, 
frankly, the process that is laid out compromises our independence. 

Mr. Conyers. Have the Attorney General and Deputy Attorney 
General been helpful to you? 

Mr. Horowitz. Yes. In getting us these orders, they have been 
helpful — in issuing these orders, they have been helpful to us get- 
ting the access. 

Mr. Conyers. Now, as the only Member of the Committee that 
voted for the 1978 act, I agree wholeheartedly with your testimony. 
Congress meant what it said in section 6(a) of the act. Inspectors 
General must be given complete, timely, and unfiltered access to 
agency records. 

In your opinion, why did the general counsel of the FBI feel com- 
pelled to arrive at a different interpretation of the same statute? 

Mr. Horowitz. I would be speculating, frankly, as to what the 
motivation was. But I think it is clear, as you have indicated from 
looking at the opinion — and you have that; it is attached to my 
statement — that the IG Act, I think, trumps the arguments quite 
clearly. 

Mr. Conyers. Well, I hope the Office of Legal Counsel issues a 
strong opinion giving your office unequivocal access to the material 
and information that you require. And this Committee is going to 
be watching that very carefully. 

I thank the Chairman and yield back the balance of my time. 

Mr. Goodlatte. The Chair thanks the gentleman and recognizes 
the gentleman from California, Mr. Issa, the Chairman of the Over- 
sight and Government Reform Committee, for 5 minutes. 

Mr. IsSA. Thank you, Mr. Chairman. 

General Horowitz, thank you for your courage. For inspectors 
general to write a letter appealing to us over the people who ap- 
pointed them but will not let them do their job and to have more 
than half of all the IGs do so is clearly unprecedented. And I com- 
mend you for your courage. 

I have no doubt that this Administration will attempt retribution 
against all of you. That is their pattern. You won’t say it, but I will. 
This is an Administration that believes justice delayed is justice 
given. They have delayed at every step. 

So although the distinguished Ranking Member is absolutely 
willing to say all the right things, he made one error. The fact is, 
there should be no commending of a man who sat in your chair, 
the Attorney General of the United States, and told us he wore two 
hats, one being a political hat, because the FBI does not operate 
in a vacuum. That information can be made available to you over 
the objections of everybody who works for him, and the policies 
that are in place are his choice. 

Now, I am going to ask you just a few quick questions, because 
you and I will be together tomorrow next-door. One of them is: Is 
there any basis, not just with your shop but with any of the 74 in- 
spectors general, any of the 12,000 men and women, is there any 
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basis to see that IGs have not been good stewards of confidential 
information over the many years since the act was enacted? 

Mr. Horowitz. We absolutely have been. We have handled in my 
office some of the most sensitive matters, including the Hanssen 
matter, including the Katrina Leung matter, including the 9/11 re- 
view that we did — we handled those documents entirely appro- 
priately and consistently with the law. 

Mr. ISSA. And isn’t it a practice of the very organizations you see, 
both on the FISA side and, quite frankly, across the Department 
of Justice — FBI and all the other agencies, ATF — isn’t, in fact, one 
of the most important tools the clandestine nature of discovery? 
Isn’t, in fact, a good FBI investigation often done in a way in which 
the target of that investigation is not aware that they are a target 
until after a substantial amount of information has been gathered? 

Mr. Horowitz. That is correct. 

Mr. IsSA. So the very requirement for you to ask for access, 
doesn’t that essentially negate the ability for you to look through 
such information as you need, and perhaps extraneous information, 
so as to not have the target always know you are coming and po- 
tentially thwart your investigation? 

Mr. Horowitz. It is. And I would note that in those earlier re- 
views, for example, in the Hanssen matter, we had direct access to 
the information. We didn’t even have to go through the process 
that we are now going through that is creating all the problems 
that we are facing. 

Mr. IssA. And I guess one of the — I always say “last question,” 
and I don’t really mean it, as you know. But an additional question 
is: If in fact the target knows and if your statutory limit is in fact 
only against current employees of the Department you are involved 
in, doesn’t any delay cause the likelihood that hoth political and 
nonpolitical appointees will move on, either through retirement or 
transfers? 

Mr. Horowitz. We face that problem frequently, I have learned 
in the last 2 years, that individuals under review or investigation 
retire, move on to another job before we are able to complete our 
work. There are an innumerable number of issues that result from 
the delays that we face that are problematic. 

Mr. IssA. And just hypothetically, let’s say that Congress is inter- 
ested and sends you a letter because we are concerned that the 
people doing the Lois Lerner/IRS targeting investigation are in fact 
tainted in some way, either because of their conduct or some other 
matter, and you agree to look into it, isn’t that a classic example 
where it has to be done timely or irreparable harm to the process 
occurs? 

Mr. Horowitz. There are so many reviews that we do that it is 
imperative that we be able to do them timely. And we are not able 
to do that right now in a number of our ongoing reviews. 

Mr. IsSA. Well, Mr. Chairman, Mr. Ranking Member, I want to 
take a moment just to say that one of the few areas of specific leg- 
islative jurisdiction of the Oversight Committee is, in fact, the in- 
spector generals. And it is my intention to conclude tomorrow’s 
hearing and take draft legislation, which has been done on a bipar- 
tisan basis over the last several years, working with the inspector 
generals and with their oversight groups, and offer that legislation. 
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And I hope both of you and your staffs will look at it ahead of time, 
give us your input. 

Because I think today’s hearing here tells us that we must, as 
a body, restate some principles and make some reforms in the IG 
Act to make it clear for the next President and the next Adminis- 
tration that we really meant what that legislation said. 

And I would yield to the Ranking Member. 

Mr. Conyers. Thank you. 

Mr. Chairman, can I ask unanimous consent that the gentleman 
be given 1 additional minute? 

Mr. Goodlatte. Without objection. And I yield to the gentleman. 

Mr. Conyers. And I thank you very much, my friend. 

But I do not think that I am in error in commending either the 
Attorney General or the Deputy Attorney General. Because since 
2010, when the FBI first advanced this argument, the leadership 
of the Department of Justice has bent over backwards to make cer- 
tain that the Office of the Inspector General has access to every 
last shred of evidence it requires. Attorney General Holder, Deputy 
Attorney General Cole have intervened personally at least a half- 
dozen times. 

And I thank the gentleman. 

Mr. ISSA. I thank the gentleman. 

And I would just ask Mr. Horowitz to comment on whether those 
interventions, in fact, represent the kind of timely and unob- 
structed activity, particularly when the Ranking Member said six 
times. Isn’t once enough to show leadership and six times a pattern 
of obstruction that you are not able to overcome? 

Mr. Horowitz. I would say while the problem with the process, 
as I laid out, is significant in terms of our independence, it also 
delays our reviews, because we have to keep going up the chain to 
get to the leadership. And that is the continuing problem we face, 
which is why the leadership has made the decision to send it to the 
Office of Legal Counsel. We need that decision promptly. That is 
what we need to hear right away. 

Mr. Goodlatte. Thank you. The time of the gentleman has ex- 
pired. 

The Chair recognizes the gentlewoman from Texas, Ms. Jackson 
Lee, for 5 minutes. 

Ms. Jackson Lee. Let me thank the witness for being here and 
helping us ferret through what are important issues. 

And I certainly hope that we are not on another chain of con- 
demnation of the Obama administration, that we are actually try- 
ing to get to the facts that will help the oversight of this Congress 
and, as well, work with the IGs at various agencies. I understand 
the DOJ, EPA, and Peace Corps — certainly. Peace Corps shocks 
me, because they are humanitarians around the world, and we 
hope there is nothing that they are doing except sending great 
Americans forward to be of help. 

But let me start by saying, have you had an absolute bar to 
being able to address issues that have come to your attention? 
Meaning that there has been an absolute dropping of the iron gate, 
the steel gate, the concrete wall. What have you faced in trying to 
do the work of the IG, the Inspector General? 
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Mr. Horowitz. Yeah, the issue hasn’t heen roadblocks to our un- 
dertaking reviews. The issue has been getting the information to 
timely complete them. That has been the big problem. 

Ms. Jackson Lee. And, you know, that is a distinction, to be 
very honest with you. 

Mr. Horowitz. Correct. 

Ms. Jackson Lee. I want to help you find a system that works. 
But as you well know and as I as a practicing lawyer previously, 
I will use the term “discovery.” And many times, particularly if we 
are in litigation against one of the big guys, there are several ways 
we can interpret discovery: one, that they are, in essence, 
roadblocking, or that the documents, whether it is a governmental 
entity, which of course, you know, we have immunity issues, but 
it is down in the bowels somewhere. 

So my question to you is: Is this, you know, an issue of getting 
a system that works? Because they are in the bowels — remember, 
we have gone tech, but 5 years ago, 10 years ago, or as many of 
us started in the United States Congress, for example, we were all 
paper. And we packed up papers at the end of the session, we 
boxed them up, we thought we were labeling them, and they were 
somewhere in a distant — in distant mind. 

Can you discern that we are speaking of what every American 
understands, “I filed it away somewhere, but where is it?” Would 
you? 

Mr. Horowitz. It is a great point. Congresswoman. In fact, I 
would have to say, in many respects, we feel like civil litigants, 
where we are opposite the party that is going through documents 
and having lawyers look through documents. 

For example, at the FBI now, the process in place because of 
their legal position, that they are not sure what we are entitled to 
legally, they send all of their documents — all of our requests now 
go through their Office of General Counsel. 

Ms. Jackson Lee. And do you say they are sending them in good 
intent? 

Mr. Horowitz. They are sending it there because of their legal 
position. The result, though, is we have lawyers — like civil liti- 
gants, we are sitting waiting for their discovery reviews. We end 
up sometimes getting documents from them and then learning from 
witnesses documents weren’t produced. 

That is the problem with this situation that has been set up, and 
it has to be resolved. And it should be resolved in a way that gets 
us access immediately, frankly. There is really no reason for this 
process to even be undertaken. 

Ms. Jackson Lee. But let me get you to — not put words in your 
mouth, but this is not seen by the IG — ^because I am going to get 
to the point of a solution — this is not seen in the IG as a malicious 
intent. Is this a malicious intent? 

Mr. Horowitz. No, I am not here to suggest a malicious intent. 
But the consequence of the legal argument put forward and the 
time it has taken is that our reviews go through these processes. 
And we asked for organizational charts 

Ms. Jackson Lee. And this has gone over a series of Administra- 
tions. I don’t know how long you have been here, but this has been 
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ongoing. Whether it has heen President Bush’s administration or — 
there is a system in place. Is that my understanding? 

Mr. Horowitz. Well, on the IG’s side, my understanding is this 
began in 2010. I started in 2012, but the FBI raised its objection 
in 2010. 

Ms. Jackson Lee. And this is on the FBI end of it. 

Mr. Horowitz. Correct. 

Ms. Jackson Lee. But you see no malicious intent. So the ques- 
tion is — we are holding a hearing here, and I want the hearing in- 
tent to be a resolution, not a condemnation. 

Mr. Horowitz. Correct. 

Ms. Jackson Lee. And so I think it is important for us to look — 
certainly, as you well know, we are not litigants, but litigants each 
have individual rights. I would have the right to protect my client, 
and, therefore, in discovery, I am going to make sure that I am giv- 
ing precisely what is asked and not something that is just raiding, 
and you on the other side will be doing the same if you are rep- 
resenting a client. 

In this instance, we want transparent government. But, as well, 
the FBI or the EPA or those producing documents should, in fact, 
be adhering to the law. If the law is presently or a structure is 
presently in place that came in in 2010, let’s see how we can work 
it better. But FBI has a right to counsel, EPA has a right to coun- 
sel, and you have a right to transparency. 

Am I arguing or making the point that you are now saying, that 
you need some system that allows these documents to come for- 
ward? 

Mr. Horowitz. Yeah, and what I am suggesting is the mindset 
has to change. In our earlier reviews, for example, the Robert 
Hanssen matter, very sensitive matter, we had direct access to EBI 
information. No one tried to interpose lawyers in that regard. 

We are part of the Department of Justice. We should have and 
Congress set up a system in the IG Act, as Congressman Conyers 
laid out, that says we are there to oversee them. If we are going 
to oversee the EBI, their lawyers should not be going through and 
deciding and filtering what documents we get and how fast we get 
them. 

Ms. Jackson Lee. Well, you have just given us a framework to 
be able to address. And you are from the DOJ. We don’t have the 
inspectors from EPA. We don’t know what their issues are, or the 
Peace Corps. And, as I said, I think of them as twinkle toes, to a 
certain extent, in terms of the work they do. But what I would say 
to you is that this is a workable — you are presenting facts. 

And I want to be clear, as I end my query, that — and I know 
there is a series of sections that you come under and offered sec- 
tions going forward. As I end, could you precisely just give, is that 
your suggestion, to move that lawyer structure? Or could you work 
with a lawyer structure that will then have a direction that their 
job is to be fair and cooperative with the IG? Because if you remove 
them totally, could you work with that? 

Mr. Goodlatte. The time of the gentlewoman has expired. The 
Inspector General can answer the question. 

Mr. Horowitz. Thank you. 
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Yes, I think the lawyers need to he removed from the process for 
routine requests. There may he issues that arise that require legal 
opinion. Right now, what is going on is every request goes that 
route. 

We should he able to get direct access to information. If a wit- 
ness, the whistleblower, if a witness at the FBI wants to come to 
us with information, with documents, they ought to be able to do 
that directly. We shouldn’t have to go make a request to the legal 
counsel, have them go look through the documents, and get them 
eventually, hopefully, but then we often, as I said, learn from other 
witnesses that there are more materials out there that are relevant 
to our review. 

Ms. Jackson Lee. Thank you, Mr. Chairman, for allowing me to 
have this query. I think that we can solve a transparent ap- 
proach — 

Mr. Goodlatte. The time of the gentlewoman has expired. 

Ms. Jackson Lee [continuing]. Without the condemnation that I 
hope is not coming forward in this hearing. I thank the witness. 
I thank the Chairman. I yield back. 

Mr. Goodlatte. The Chair recognizes the gentleman from 
Ohio 

Mr. Jordan. Thank you. Chairman. 

Mr. Goodlatte. — Mr. Jordan, for 5 minutes. 

Mr. Jordan. Mr. Horowitz, I just want to make sure I under- 
stood your last statement. Every single request that you are — infor- 
mation you are trying to get access to now goes through the De- 
partment of Justice’s legal counsel? 

Mr. Horowitz. I am sorry, the FBI Office of General Counsel. 

Mr. Jordan. Their general counsel 

Mr. Horowitz. The FBI set up that process. 

Mr. Jordan. The FBI has. 

Mr. Horowitz. Correct. 

Mr. Jordan. And you are saying that is not political? 

Mr. Horowitz. I am just — the Office of General Counsel is not 
a political appointee. They 

Mr. Jordan. I understand that, but 

Mr. Horowitz [continuing]. Send it through their Office of Gen- 
eral Counsel and 

Mr. Jordan. And that just happened — how long ago did that 
practice start? 

Mr. Horowitz. Within the last 2 years, 2 to 3 years. It may have 
been 

Mr. Jordan. So since you came? 

Mr. Horowitz [continuing]. Just before I got — it may have been 
just before I came. 

Mr. Jordan. Okay. 

I mean, I am concerned about all your work, but I am particu- 
larly concerned about one issue that has been a focus of the Over- 
sight Committee and some other Committees, and that is the tar- 
geting by the Internal Revenue Service of people exercising their 
First Amendment rights and, frankly, have been very disappointed 
in the criminal investigation of the Justice Department for a num- 
ber of reasons. 
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Fifteen months ago, then-FBI Director Mueller sat right in the 
chair you are sitting in, was asked three questions: Who is the lead 
agent, how many agents have been assigned to the case, and have 
you interviewed any of the victims? This is 1 month into the inves- 
tigation, when it has been the major news story in the country, and 
his answers were: I don’t know, I don’t know, I don’t know. Didn’t 
exactly inspire confidence at that point. 

And then, since then, there has been early this year the leak by 
someone at Justice that no one is going to be prosecuted. There has 
been the President’s now-famous comment, “no corruption, not a 
smidgen.” And, of course, the lead agent, Ms. Bosserman, has 
maxed out contributions to the President’s campaign and yet she 
is the lead agent — or, excuse me, not agent, but lawyer on the case. 

So, in the second paragraph of this letter you signed, I think 
with 46 other inspector generals, it says this: “The Department of 
Justice faced restrictions on their access to certain records avail- 
able to their agencies that were needed to perform their oversight 
work in critical areas.” 

So I want to know, what were those critical areas? Were you de- 
nied access to oversight work in critical areas? Was any of those 
critical areas related to the situation at the Internal Revenue Serv- 
ice and the criminal investigation that is going on there? Any in- 
quiries in that subject matter that you were denied access to? 

Mr. Horowitz. No, that is not an area that I was referring to 
in my 

Mr. Jordan. Anything related to that at all? I know we have 
asked you to look into certain things. We have asked you specifi- 
cally, I think, to look into the fact that Ms. Bosserman was selected 
to sort of head up this investigation. So you were not denied — you 
didn’t face any restriction or denied access to any information re- 
garding that? 

Mr. Horowitz. We have not faced any document restrictions 
with regard to that matter. 

Mr. Jordan. So, changing gears a little bit then, one of the other 
issues that we were very nervous about, brought to our attention 
a few months ago, was the fact that the Internal Revenue Service 
gave 21 disks of information to the FBI regarding the targeting 
issue. That information was given to the FBI in 2010, 1.1 million 
pages. Some of that information contained 6103 confidential tax- 
payer information, donor information. 

Are you aware of that issue, Mr. Horowitz? 

Mr. Horowitz. I am, from the news stories and various letters. 

Mr. Jordan. Has your office looked into that at all just in any 
type of elementary way or examined any of that information at all? 

Mr. Horowitz. We try not to talk about matters that are non- 
public in our office and what we might look at or we might not be 
looking at. 

Mr. Jordan. Well, let me ask you this way. Are you concerned 
about the fact that the Justice Department, specifically the FBI, 
had confidential taxpayer information and they had it for 4 years? 

Mr. Horowitz. Yes, I have noted that information and taken 
note of it. 

Mr. Jordan. Okay. 
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Last question, then. Just to be clear, though, none of the access 
you were denied, information you were denied in your oversight 
work dealt with the Internal Revenue Service? 

Mr. Horowitz. That is correct. 

Mr. Jordan. Okay. 

Mr. Chairman, I yield back. 

Mr. Goodlatte. The Chair thanks the gentleman and recognizes 
the gentleman from Utah, Mr. Chaffetz, for 5 minutes. 

Mr. Chaffetz. I thank the Chairman and thank the Inspector 
General. I appreciate his work and his efforts. 

And I had the pleasure to interact with you on several different 
occasions. And you play a vital role in our system of checks and 
balances, and we wish you nothing but success and want to make 
sure that your efforts are unimpeded. 

And so I want to ask you some questions, though, about Oper- 
ation Fast and Furious. Part of the indication from the Attorney 
General was that he could not answer questions, would not provide 
more information to the public, in part because the Inspector Gen- 
eral was doing a review. 

How do you summarize your ability to access information regard- 
ing Fast and Furious? 

Mr. Horowitz. We had difficulty — and this occurred just before 
I arrived, and, of course, then I picked up the investigation 

Mr. Chaffetz. Right. 

Mr. Horowitz [continuing]. But we had difficulty just before I 
arrived in gaining access to the grand jury information, because, as 
you know. Fast and Furious raised a number of prosecutive issues, 
as well as Title III information. As our report made public, there 
were numbers of wiretaps. We had difficulty obtaining both of 
those in a timely fashion because of the objections raised by compo- 
nents to providing it to us, because they did not read section 6(a) 
of the act as giving us authority to look at that information. 

Mr. Chaffetz. So what percentage of the information could you 
actually see? 

Mr. Horowitz. I am not sure I could put a number on it, frankly, 
because I wasn’t here at the time, I wasn’t the IG at the time that 
these requests were going on. But I do know there was a fair 
amount of information that was potentially grand jury information. 

Mr. Chaffetz. And your interpretation is you should be able to — 
talk specifically about grand jury information and then also 
about 

Mr. Horowitz. So I think it is quite clear, in the first instance, 
that section 6(a) in the IG Act means we should have unfiltered, 
timely access to all records. The agency doesn’t get to pick and 
choose. So that would be the first basis. 

The second is we have always gotten grand jury information up 
till 2010 from the FBI and other department components either 
through the IG Act or through one of the exceptions in the grand 
jury law, which has an exception for attorneys for the government. 
I am an attorney, we are attorneys for the government, I work for 
the Department of Justice. That should be, I think, self-evident, 
but that apparently has not been how it has been interpreted by 
the FBI. 
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Mr. Chaffetz. And how many people report to you in your 
group? How many IGs are you overseeing? 

Mr. Horowitz. My office has over 400 employees. 

Mr. Chaffetz. And so the process now, they are having to go 
and ask permission? From who is it that they are — specific to the 
FBI, who are they having to ask permission from? 

Mr. Horowitz. So what happens now is we send our requests — 
because we don’t have unfiltered access, we now have this review 
going on between our requests and us getting the documents. We 
make a request. The FBI, the Office of General Counsel, looks at 
it. And if it has an objection, it raises an objection, and then we 
start this process going. 

Mr. Chaffetz. And what are the so-called objections? What are 
their excuses as objections? 

Mr. Horowitz. Well, we have had the grand jury objection. We 
have had objection to wiretap information, to Fair Credit Reporting 
Act Information. We also had during the course of our review an 
objection raised to personally identifiable information, for which 
there was no basis for an objection, but it took months before it got 
sufficiently elevated and the FBI withdrew its objection and we got 
the materials. 

Mr. Chaffetz. Now, at one point, there was an objection about 
an organizational chart? Can you tell 

Mr. Horowitz. Correct. 

Mr. Chaffetz [continuing]. Me about that? 

Mr. Horowitz. In two of our reviews, that has come up. 

One of the audits, an FBI-related matter relating to cyber, our 
review on cyber, the witness we were speaking with was prepared 
to hand us the organizational chart that we asked for, but we were 
told he couldn’t do that because it had to go through this process 
at the Office of General Counsel to review it, and so we were de- 
layed for weeks. I actually had to send an email to the General 
Counsel saying, I don’t understand how this can be the case. 

Mr. Chaffetz. A simple organizational chart. 

Mr. Horowitz. A simple organizational chart. 

In addition, recently, with the DEA, we requested an organiza- 
tional chart. We got an organizational chart with names whited 
out. We then went back and said, well, we need the names, because 
one of the purposes is to see who we need to interview. And we 
then got a makeshift, unofficial organizational chart with names. 
I had to elevate that to the Administrator in order to get the orga- 
nizational chart we were looking for. 

Mr. Chaffetz. Mr. Chairman, I am so glad we are holding this 
hearing, glad we are doing so in the Oversight and Government Re- 
form Committee tomorrow, as well. This is outrageous. The Inspec- 
tor General should have unfettered access to all the information 
they want. And when it has gotten to the point where they can’t 
even see an organizational chart, it has reached the level of ab- 
surdity that must be addressed immediately. 

I appreciate the bipartisan notion on this, and I yield back. 
Thank you. 

Mr. Goodlatte. Would the gentleman yield. 

Mr. Chaffetz. I would be happy to yield. 
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Mr. Goodlatte. The gentleman’s point is well taken, because not 
only does the organizational chart give an indication of who they 
need to talk to, it also gives an indication of who should be held 
accountable. And accountability is, I think, a very serious issue in 
any government, but it is certainly an issue with this government. 

At this time, it is my pleasure to recognize the gentleman from 
North Carolina, Mr. Holding, for his questions for 5 minutes. 

Mr. Holding. Thank you, Mr. Chairman. 

In a limitation that is unique to DOJ, the Department’s OIG does 
not have authority to investigate all allegations of misconduct with- 
in the agency. So, while the OIG may review alleged misconduct 
by nonlawyers at DOJ, under section 8(e) of the IG Act, it does not 
have the same jurisdiction over alleged misconduct by DOJ attor- 
neys when they are acting, you know, as lawyers in the Depart- 
ment. 

If you could explain for us, you know, how this distinction came 
about and kind of how the process works. 

Mr. Horowitz. This is really a historical anomaly. It is because 
of the fact that OPR existed before we did in 1988, and when our 
office was created in 1988 by Congress, they decided at that time 
to keep OPR in existence and have this jurisdictional limitation so 
that all matters went to OPR, the argument being that for many 
years OPR had experience doing these matters and so they should 
have authority. 

We are 25 years later now. We have been given authority over 
misconduct by all the other parts of the Justice Department. We 
have exercised that appropriately, effectively, and, most impor- 
tantly, independently. It is time for us to have authority over all 
misconduct. There is no reason that agents’ alleged misconduct 
should be reviewed by the OIG but attorneys get to go to a non- 
statutorily independent body for their conduct to be reviewed. 

Mr. Holding. So are you advocating, I guess, for — if you are ad- 
vocating for that, would OPR continue to have any role at DOJ, or 
are you saying it is past its usefulness? 

Mr. Horowitz. I think that would obviously be a decision Con- 
gress would need to make, but in the past when Congress has cre- 
ated these situations, they have kept in place, for example, the 
FBI’s OPR. And what has happened now is we have right of first 
refusal. So we take the most sensitive cases, the cases where there 
needs to be independent review, where there is criminal conduct al- 
leged, where there are high-level officials involved, and OPR for 
DEA, FBI, the Marshals Service, et cetera, handled the other mat- 
ters. 

That could stay as the process, or Congress could decide that we 
should have all attorney misconduct, no matter who or what it is 
alleged to have done. 

Mr. Holding. Right. 

In addition to OPR, there is the DOJ’s National Security Division 
Oversight Section, as well. And as you have put forward in your 
testimony, they are provided access to the information that the 
OIG has had trouble accessing, you know, despite the language of 
the statute. 
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So what is your understanding as to why DOJ leadership is more 
forthcoming with these documents and materials to these other en- 
tities as opposed to OIG? 

Mr. Horowitz. Our presumption is because we are independent 
and they are not. And so there appears to have been a conclusion 
that there indeed does need to be a finding that our reviews are 
of assistance to the leadership. It is self-evident for the other enti- 
ties — OPR, NSD — because they are working for the leadership. We 
are statutorily independent; Congress set it up that way. And, 
therefore, it would appear the decision has been made that some- 
how we need to go through this process so that it is clear our re- 
views are being overseen or are being of help to the leadership. 
And, of course, that is entirely inconsistent with what Congress has 
set up in the IG Act. 

Mr. Holding. All right. Thank you. 

Mr. Chairman, I yield back. 

Mr. Goodlatte. The Chair thanks the gentleman and recognizes 
the gentleman from Texas, Mr. Gohmert, for 5 minutes. 

Mr. Gohmert. Thank you, Mr. Chairman. 

And thank you. Inspector General. Appreciate your being here, 
and we appreciate your candor and your efforts at trying to get 
records. 

We had the Attorney General testifying here early during his 
tenure as Attorney General, and there was a reference about how 
close he was to — that he made — about how close he was to the In- 
spector General at the time. That caused me concern, because I 
had hoped that there was more independence from an inspector 
general. Nobody is supposed to be an inspector general and be big 
buddies with the Attorney General, although he has called me his 
buddy. I take that as a term of endearment, even though he said 
it, “You don’t want to go there, buddy.” 

But we never intended for you to have trouble, have any impedi- 
ment to getting documents. 

And just so you are aware, Mr. Horowitz, for almost all of this 
Administration, I have been seeking the documents that the Jus- 
tice Department gave to the defendants in the Holy Land Founda- 
tion who were convicted of supporting terrorism. This Attorney 
General has used such lines as, you know, classification issues, 
things like that when, actually, it is very clear, if you give docu- 
ments from the Justice Department to terrorists, who are con- 
victed, then it is probably okay to give them to Congress, and yet 
still, the most that I have been able to get after all these years is 
a notice that I can go online and check out some Web sites that 
have some of the documents that were admitted. 

So I share your pain in trying to get information from this Ad- 
ministration that should have been a slam dunk. Very easy. Just 
give me disks, give me the papers, whatever. I have been through 
boxes, I have been through, you know, masses of CDs as a judge 
and a lawyer. 

So what do you think we can do? Just the top thing that this 
Congress could do — well, put it this way, the House could do to 
make your job easier and make your position more effective? 

Mr. Horowitz. I think, frankly, the 

Mr. Gohmert. The number one. 
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Mr. Horowitz. Given where this is at OLC right now, I think 
having comments hy the Ranking Member about the intent of Con- 
gress and pressing for an answer to the question by Congress on 
does section 6(a) of the IG Act that Congress passed mean what it 
says. That is the number one issue we are waiting to get an answer 
to right now. 

Mr. Gohmert. All right. Well 

Mr. Conyers. Gentleman yield? 

Mr. Gohmert. Yes. 

Mr. Conyers. I just wanted to invite you to join with me in this 
endeavor, because I think you are interested in and have learned 
a lot about it. 

Mr. Gohmert. Well, and would certainly be willing if — I would 
think that a sense of the House might be what we should try to 
pass as quickly as possible to make clear about our bipartisan be- 
lief in the importance of inspector general, and I very much appre- 
ciate the Ranking Member, the former Chairman, understanding 
that this should be a bipartisan issue because we change majori- 
ties, the White House changes, but we have got to make sure in- 
spectors general can get the information they need. So I very much 
appreciate the Ranking Member 

Mr. Conyers. Thank you. I look forward to working with you. 

Mr. Gohmert. Mr. Horowitz, you don’t have to come back here 
for a hearing to seek individual assistance in your job. Any of us 
that can help — I know all of us, I know the Chairman, any of us 
would be willing to assist in any way. You let us know what we 
can do. It is critical for any democratic republic, as this is supposed 
to be, to function efficiently if an inspector general cannot get di- 
rect access to the information he needs. So thank you for being 
here today. 

Mr. Horowitz. Thank you. Congressman. 

Mr. Goodlatte. Chair thanks the gentleman and recognizes the 
gentleman from Texas, Mr. Farenthold, for his questions for 5 min- 
utes. 

Mr. Farenthold. Thank you, Mr. Chairman. 

Mr. Horowitz, thank you for being here. 

As a Member of this Committee and the Oversight and Govern- 
ment Reform Committee, I am acutely aware of the benefits that 
the inspector general community throughout government provide to 
the citizens of this country. You are the first line of watch dogs 
right there with the whistle blowers that combat waste, fraud, and 
abuse in the government. 

The idea behind inspector generals were they worked within the 
agency, but they were independent. So they understood how the 
agency worked. They felt like there would be less reluctance of the 
agencies to share information with the IG for internal investiga- 
tions and the like. 

But the stuff we have been talking about and hearing about 
today has taken this into politics, and that is where I think the 
trouble is. Again, one of the advantages of the IG is they are within 
the organization so ostensibly nonpartisan. I mean, that is the in- 
tent, and, you know, rather than having Congress subpoena a 
bunch of documents and do an investigation ourselves where poll- 
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tics get infused in it, a lot of stuff can be taken care of by the IGs 
within the agencies. 

But this situation seems politicized. Would it be — is that the 
sense that you get? Thereis a political element to this? 

Mr. Horowitz. You know, from our standpoint, what we have 
seen is simply, in lots of different reviews, objections being raised. 
No one has said to us that it is being done maliciously or for other 
reasons. I will let others decide, you know, how this all came about 
and why. 

Mr. Farenthold. Well, it has certainly been my experience in 
trying to pry information out of this Administration that delay, 
stonewall, and, quite frankly, when dealing with the IRS, outright 
lie seems to be the rule of the day, and eventually, you know, some 
of these — ^you all got some of the documents that you all were after, 
but this was only after the leadership in the DOJ determined that 
they were positive, and, again, this points to politicism of it. And 
I guess I don’t have another question. I just want to express pub- 
licly and on the record my dismay at the dismantling of what I 
think has been one of the most effective oversight and reform tools 
within the government, the inspector general, as being coopted, 
and, in my opinion, politicized and misused. It is a horrible indict- 
ment of an Administration that early on said they wanted to be the 
most transparent Administration in history, and, clearly, that has 
not been the case, and this is just another example of it, and I 
struggle not to be numbed by it. It is like we have another scandal 
that comes out every 2 weeks, any one of which would have had 
folks’ head exploding not that many years ago, and it is disheart- 
ening, and I am going to yield back the remainder of my time. 
Thank you. 

Mr. Goodlatte. The Chair thanks the gentleman. 

Recognize the gentleman from Georgia, Mr. Collins, for 5 min- 
utes. 

Mr. Collins. Thank you, Mr. Chairman. 

As coming back in, we get a lot of things going on, but I am glad 
you are here, and, I mean, it is really good. 

Serving on Oversight and as well as Judiciary, the importance of 
what you do is really amazing to the government. I wish we actu- 
ally had more work in this way. 

And I think, you know, from my folks in the district of Georgia, 
we were just basically stunned to learn that you don’t have access 
to information that, frankly, I as an attorney, but others as well, 
believe you are entitled to. 

Leading up to the letter, leading up to the issues, based on your 
experience is, it particular people? Is it some body? Is it just an 
agency culture under this, you know, environment and this agency 
leader? What do you think led up to the necessity for them to write 
this letter and say, you know, we don’t think you are getting the 
access that you need? 

Mr. Horowitz. Yeah. This all began a couple years before I be- 
came IG, but there had been a series of reports that we issued and 
reviews that we issued that were critical of some of the handling 
of some matters. This followed shortly thereafter. And what hap- 
pens once this begins, is we start to see this among other compo- 
nents and in more regular reviews, and the road blocks become 
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more regular, and that is the problem with not resolving it and 
dealing with it promptly. 

Mr. Collins. Well, and I think, just one, it gives the impression 
if you are — ^you know, especially the government-to-government 
kind of — if you are roadblocking yourself, it is like there is some- 
thing — and, frankly, it just leaves the opinion you are hiding some- 
thing, and that is just the way it looks. 

Your view of the department’s use of material witness statute, 
which was published this past Thursday, reports that the FBI con- 
ducted a page-by-page preproduction review of all documents re- 
quested by the OIG and said it redacted anything it considered to 
be grand jury material. As a result, the review states. Documents 
were not useful, and the review came to standstill. While the Dep- 
uty Attorney General ultimately granted you access to certain doc- 
uments under the foreign intelligence exception of the Federal 
Rules Criminal Procedure, this avenue was not without its delays. 

How long did the OIG have to wait for the grand jury material 
in all? 

Mr. Horowitz. It took us almost a year, from start to finish, to 
get the material we asked for in terms of completeness of the proc- 
ess. 

Mr. Collins. And there was really, at this point, no reason for 
that year’s delay? 

Mr. Horowitz. There was no reason. 

Mr. Collins. Okay. 

Mr. Horowitz. From our standpoint, certainly. 

Mr. Collins. Okay. So, basically, again, we are stopping, hiding, 
whatever you want to call it something — ^because — ^because, frank- 
ly, if you are going to stick with a story, it is like I have told my 
kids: If you are going to lie once, you — or start telling stories once, 
then you are going to have to tell the story the whole way through. 

Mr. Horowitz. Right. 

Mr. Collins. And now, they are coming back and now giving you 
the information when they first said they couldn’t. 

Mr. Horowitz. Right. And — and I will add, on top of the delay 
to our review, you have a whole bunch of lawyers at — in the FBI, 
who have a lot of things on their plates, spending time going 
through page by page documents we should be getting. You have 
my auditors and teams, lawyers, et cetera, being put on hold, not 
being able to complete the work. So thereis waste along with it. It 
is not only the delay. There’s this wasted resources that are going 
on. 

Mr. Collins. I understand, and I think that is another whole 
issue is we got to deal with is wasted resources when we are in an 
environment where we are trying to find every, you know, penny 
we can to properly use taxpayer dollars. 

Also, according to that report, while they are waiting for a DOJ 
attorney to produce the grand jury material, the FBI was busy re- 
dacting several other categories of information from documents it 
was providing to you. 

What information was that, and what was their rational? 

Mr. Horowitz. Well, the FBI would come to us with a list of 
areas that it had concerns about producing, and so we ended up 
having to negotiate and discuss with them a whole variety of cat- 
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egories beyond that before we could get what we thought was com- 
plete, but, again, since they are controlling the process and we are 
not getting direct access, we are relying on their interpretation of 
these statutes and whatis relevant and not relevant. 

Mr. Collins. And, again, not you know, to disparage in a large 
sense, but in the sense, we are looking at an investigation here 
that is coming internally as something that should be worked to- 
gether on and not pitting, you know, us against them or — this is 
just an honest, truthful mentality. What are we doing? We just got 
back off a working period in which we were — I was in three town 
halls that is the biggest thing that I hear from most of our folks 
is they just — they don’t trust the government anymore, and I made 
many discussions about this. They would come up and they would 
say, you know, what can we do? We have got to restore trust, and 
part of this trust factor is going to our own inspector general proc- 
ess, going to our own internal checklist and making sure that we 
are not, for just the sake of what I call busy work, doing that. 

You know, and the letter was courageous. I mean, I think there 
is a lot of things that could be happening. In my short amount of 
time here real quickly, other than the hearings and bringing this — 
and I appreciate the Chairman for doing this, what action do you 
hope Congress will take in response to what has been brought forth 
today and what we have talked about? 

Mr. Horowitz. I think the kind of the statements and message 
that has been put forward by the Ranking Member today, who 
talked about what happened back in 1978, but other statements, 
for example, in 1988 and in the 1993 reform, as to the — our office, 
what was meant by “accessed information”? Did Congress intend 
us, when it gave us authority in the early ’90’s, to oversee the FBI 
and the DEA, that we should actually be able to look at all the 
records in their files like grand jury and Title III information. The 
answer has to be yes; otherwise, giving us that authority would be 
largely meaningless. 

Mr. Collins. Well, I think you summed it up very well, and I 
thank the Chairman for bringing this and the Ranking Member to 
be a part of this, because if you don’t have access, then basically 
we are telling the American people we are doing something we are 
not doing, and has got to step to this trust issue. Americans de- 
mand more. We have got to be accountable and transparent to that. 

I thank you for what you do. 

And with that, Mr. Chairman, I yield back. 

Mr. Goodlatte. Chair thanks the gentleman. 

The Chair has one additional follow-up question, and then I will 
check with the Ranking Member, see if he has any additional ques- 
tions hewould like to ask. 

The FBIhas argued that based on its interpretation of section 
6(b)(2) of the Inspector General Act, it has the authority to refuse 
your requests — Office of Inspector General requests for documents 
so long as it deems its refusal to be, quote, “reasonable.” 

Will you explain the basis for this conclusion by the FBI and 
your opinion as to whether thereis any merit to that position? 

Mr. Horowitz. Yeah. Frankly, I don’t think it has any merit. I 
think Congress quite clearly put in place in section 8(e) of the act 
the process that is to be followed if there are sensitive documents 
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that shouldn’t be disclosed to the IG or the IG shouldn’t be able 
to disclose publicly. That leaves that power with the Attorney Gen- 
eral, not with anybody else in the organization, and so we disagree 
entirely with that. 

Mr. Goodlatte. And where does that phrase “reasonable” ema- 
nate from? Do you know. 

Mr. Horowitz. I think that is their interpretation of the IG act. 

Mr. Goodlatte. Thank you. 

Mr. Conyers. Mr. Chairman, I have no additional questions. 

I want to thank again the Inspector General for his very thor- 
ough and complete testimony today. 

Mr. Goodlatte. And I want to join you in thanking Mr. Horo- 
witz for his testimony, and we will work together in a bipartisan 
way to make sure that anything the Congress can do to bolster 
your ability to conduct neutral investigations into how our govern- 
ment, under any leadership, operates. I think it is important to set 
the precedent correctly, as we did in 1978, and if we need to rein- 
force that today, we will do so. 

So I thank the gentleman, and this concludes today’s hearing. 
And we thank the Inspector General for joining us. 

Without objecting, all Members will have 5 legislative days to 
submit additional written questions for the witness or additional 
materials for the record. 

And this hearing is adjourned. 

[Whereupon, at 11:21 a.m., the Committee was adjourned.] 
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Supplemental Material submitted by the Honorable Miehael E. Horowitz, 
Inspector General, U.S. Department of Justice 

ATTACHMENT 1 


The OIG's Legal Views Regarding Access to Information* 

Historical Background 

The legal issues currently pending before OLC concern the scope of the OIG's 
right during its audits and reviews to obtain access to documents and materials 
available to the DOJ that were obtained pursuant to a grand jury proceeding, the 
federal wiretap statute, and Section 1681u of the Fair Credit Reporting Act, 

15 U.S.C. § 1681 (FCRA). 

As discussed in detail below, the legal position adopted by the FBI in 2011, 
which raised objeaions to the OIG's ability to access certain records In the FBI's 
possession, was contrary to the plain language of the IG Act, the FBI's own poor 
practice, precedent throughout the Department, prior OLC opinions, prior judicial 
opinions, and the plain language of the relevant laws. It also was inconsistent with 
the actions of prior Attorneys General who expanded the OIG's jurisdiction and 
authority to ensure independent oversight of the Department's law enforcement 
components, including the FBI and DEA. Speofically, in 1994, Attorney General 
Reno issued an order expanding the OIG jurisdiction to Include investigating 
misconduct of Department law enforcement agents, other than those employed by 
the FBI and the Drug Enforcement Administration (DEA), In 2001, Attorney 
General Ashcroft authonzed the OIG to Investigate allegations of miscondua 
Involving FBI and DEA employees. Congress subsequently codified these 
expansions of the OIG's jurisdiction. In deciding to have independent oversight of 
the Department's law enforcement components. Congress and Attorneys General 
Reno and Ashcroft surely intended that the OIG would have access to records, such 
as grand jury and wiretap Information, which are regularly a part of law 
enforcement's work. 

Not surprisingly, given this history and the plain language of the IG Act, the 
OIG's ability to access to these categones of information had not even been 
controversial within the Department prior to 2010 and 2011, when the FBI first 
raised its objections in connection with OIG reviews assessing the FBI's use of 
national security letters, the ATF's investigaOon known as Operation Fast and 
Furious, and the Department's use of the material witness statute. These legal 
objections stood in sharp contrast to the established practice by the FBI and 
throughout the Department for over 20 years, during which time the OIG received 
grand jury. Title III, or FCRA Information In at least 10 major reviews and 
investigations. This included several instances where we received the information 
directly from the FBI in response to document requests, including our 2010 review 
of the FBI's investigations of domestic advocacy groups, our 2010 review of the 
FBI's use of "exigent letters," and our 2007 and 2008 reviews of the FBI's use of 
national security letters. We also obtained, without any pre-screening by the FBI or 


' We have altarhed to Ihia tevtimonv vevcral tellers and mernoranda eacKanged between the 
Department's leadership arro the OH3 that are relevant to the matters at issue, (ach of these documents is already 
available to the public onlirve. See. e.fl., htip^ywy^ijiMsIey ^naie^gy/newVnewS'ieleases/iifassley-^ateniem 
fln-oyersiflht-heafiftg-1 (containirnt a link to these documents). 
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the Department, broad access to FBI investigative files in some of our most 
sensitive reviews and investigations, such as our 2003 review of the FBI'S 
performance In deterring, detecting, and investigating the espionage activities of 
Robert Philip Hanssen and our 2006 review of the FBI's handling and oversight of 
FBI asset Katrina Leung. Notably, in several of these matters, senior lawyers at the 
FBI and the Department, Including U3. Attorneys, participated in the decisions to 
provide these categones of information to the OIG. 

Ironically, while the OIG Is the only Department entity with a standalone 
statutory mandate to conduct independent oversight of Department programs and 
personnel, and the only Department entity with an express statutory right of access 
to records for these purposes, we are also the only Department oversight entity 
whose legal authority to access these materials for oversight purposes has been 
questioned. We understand that two other D03 entities that conduct oversight of 
Department programs and personnel - the Office of Professional Responsibility 
(OPR) and the DOJ National Security Division’s (NSD) Oversight Section - have 
been and continue to be provided access to the three categones of Information for 
purposes of oversight. In their oversight capacities, the activities of OPR and NSD 
are indistinguishable from the OIG, except for our statutory independence and their 
lack of statutory independence. Yet the OPR's and NSD's legal access to 
Information have not been similarly questioned. This disparate treatment is 
unexplainable, particulany In light of the fact that the OIG is the only one of these 
three entitles which is Independent from the Department and to which Congress 
has granted explicit statutory authority to access documents and materials. 

OIG Legal Position 

The following summarizes the legal views that I provided to the Department 
recently, which mirror the legal views my Office has advocated to the Department 
since the FBI first raised Its objections In 2011. As described In detail below, my 
view is that the OIG is entitled to receive grand Jury, Title III, and FCRA information 
for its oversight reviews and Investigations pursuant to the IG Act, unless and until 
the Attorney General finds It necessary to invoke the process to prevent such 
access that is described In Section 8E of the IG Act. 



The IG Act Is an explicit statement of Congress's desire to create and 
maintain independent and objective oversight organizations Inside of certain federal 
agencies, including the Department of justice, without agency Interference. Crucial 
to this Independent and objective oversight is having prompt and complete access 
to documents and informaUon relating to the programs they oversee. Recognizing 
this, Section 6(a) of the IG Act authodzes Inspeaors General "to have access to all 
records, reports, audits, reviews, documents, papers, recommendaOons, or other 
material available to the applicable establishment which relate to programs and 
operations with respect to which that Inspector General has responsibilities under 
this Act." The Act also authonzes the IGs to request necessary informabon or 
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assistance from "any Federal, State, or local governmental agency or unit thereof/ 
including the particular establishments the Inspectors General oversee. Together, 
these two statutory provisions operate to ensure that the Inspectors General are 
able to access the infoimabon necessary to fulfill their oversight responsibilities. 

In the law creating the DOJ DIG, Congress inserted an exception to the 
general access authority granted to Inspectors General. Section 8E of the IG Act 
provides the Attorney General the authority, under specified circumstances and 
using a specific procedure, to prohibit the DIG from carrying out or completing an 
audit or investigation, or from issuing any subpoena. This authority may only be 
exercised by the Attorney General, and only with respect to specific kinds of 
sensitive Information. The Attorney General must specifically determine that the 
prohibition on the Inspector General's exercise of authority Is necessary to prevent 
the disclosure of certain specifically described categories of information, or to 
prevent the significant impairment to the national interests of the United States. 
These provisions represent an acknowledgement of the fact that the Department 
often handles highly sensitive criminal and nabonal security informabon, the 
premature disclosure of which could pose a threat to the national interests. 

Together, these provisions - the affirmative and explicit authority to access 
documents and materials contained in Section 6, and the carefully circumscribed 
exception to that authority Congress included in Section BE - demonstrate that the 
IG Act, as amended, provides a detailed and comprehensive statutory scheme that 
fully delineates the OIG’s authority to access information available to the 
Department. Congress could not have been any clearer. 

While the IG Act explicitly authorizes the OIG's access to grand Jury, Title 111, 
and FCRA information, the OIG also Is entitled to access each of these categories of 
information on independent grounds. 

1 . The OIG Is Entitled to Receive Grand Jury Materials as an "Attorney 
for the Government’ Under Rule 6(e)(3)(A)(l). 

The OIG may receive direct access to grand jury Information pursuant to 
Federal Rule of Criminal Procedure 6(e)(3)(A)(l), which provides that disclosure of 
grand jury Information may be made to “an attorney for the government for use in 
performing that attorney's duty." 

An OLC opinion issued In 1984 concluded that OPR attorneys qualify for 
access under Rule 6(e)(3)(A)(l), not requiring a court order or other Department 
authorization, because they are part of the supervisory chain conducting oversight 
of the conduct of Department attorneys before the grand jury. The OIG is, 
similarly, part of the supervisory chain conducing oversight of the conduct of law 
enforcement officials, fulfilling a supervisory function directed at maintaining the 
highest standards of conduct by Department employees. The Inspector General Is 
currently and has hlstoncally been an attorney (with one early exception), and the 
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OIG employs attorneys to perform the oversight work that would require access to 
grand jury material. Similarly, while there is no requirement that the head of OPR 
must be an attorney, the position has always been held by one, and OPR employs 
attorneys to perform its work. The OIG, therefore, stands in the same legal shoes 
as OPR for these purposes. 

Moreover, the only two federal judges who have ruled on the issue of OIG 
access to grand jury material In connection with a non-cnmlnal OIG review 
concluded that the OIG was entitled to access the Information. In so doing, the 
District Judges adopted the legal position that was being advocated by the 
Department Itself, which relied on the reasoning of OLC's 1984 opinion regarding 
OPR access to grand jury material. Specifically, the District Judges ruled that 
disclosure of grand jury material to the OIG Is permissible because it constitutes 
disclosure to "an attorney for the government for use in the performance of such 
attorney's duty" under Federal Rule of Criminal Procedure 6(e)(3){A)(i).’ 

2. The OIG Is Also Entitled to Receive Title III Information Because 
OIG Personnel Are "Investigative or Law Enforcement Officers" and 
Disclosure Is Appropriate for the Proper Performance of the 
Inspector General's Official Duties. 

Title III itself, as already interpreted by the OLC, provides a basis in addition 
to the IG Act for the OIG to obtain access to Till materials. Section 2517 governs 
an investigative or law enforcement officer's disclosure and use of Title III 
information and provides in relevant part: 

Any investigative or law enforcement officer who, by any means 
authorized by this chapter, has obtained knowledge of the contents of 
any wire, oral, or electronic communication, or evidence derived 
therefrom, may disclose such contents to another investigative or law 
enforcement officer to the extent that such disclosure is appropriate 
for the proper performance of the official duties of the officer making 
or receiving the disclosure. 

That OIG investigators qualify as an “investigative or law enforcement 
officer" for purposes of Title III Is not in doubt. They qualify as such under the 
plain text of these provisions pursuant to their official law enforcement duties under 
the IG Act. Moreover, the OLC Itself has already determined that OIG agents 
qualify as such, having issued an opinion in 1990 concluding that OIG agents 
qualify as “Investigabve officers" authorized to disclose or receive Title III 
Information. See Whether Agents of the Department of Justice Office of the 
Inspector General are "Investigative or Law Enforcement Officers" Within the 
Meaning of 18 U.S.C. § 2S10(7), 14 Op. O.L.C. 107, 109-10 (1990). 

Nevertheless, the FBI cited to a separate OLC opinion issued in 2000, which 
construed the meaning of "official duties" narrowly In the context of dissemination 


* him nillngr. anil thn Onpanmant's memoranda sopfKHting their conclusion, are attached. 
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of Title III material outside of the Department to the intelligence community, whose 
employees the OLC found were not "investigative or law enforcement officers" for 
purposes of Title III. See Sharing Title III Electronic Surveillance Material With The 
Intelligence Community, 2< Op. OJ-.C. 261 (2000). The 2000 OLC decision 
concluded that disclosure was appropriate when the official duties were "related to 
the prevention, investigation, or prosecution of criminal conduct." In each of the 
OIG reviews where the FBI refused to produce Title III information, the OIG review 
team included OIG law enforcement agents. Moreover, unlike many of the official 
duties of the intelligence community employees at issue in the 2000 decision, the 
work of OIG law enforcement agents to oversee Department law enforcement 
agencies like the FBI is always and Inherently "related to the prevention, 
investigation, or prosecution of criminal conduct. “ In light of the plain text of 
Sections 2510(7) - as well as the express authorization contained within the IG Act 
- the pending matters are clearly different from the factual orcumstances found In 
the 2000 OLC opinion. 

Further, providing documents to the OIG in the context of a duly authorized 
review would be "appropriate to the proper performance of the official duties of the 
official making , . . the disclosure," particularly in iight of that official’s duty to 
cooperate fully with the OIG's investigations and reviews. This would constitute a 
second, independent basis for meeting Che second requirement of Section 2517(1). 

3. The OIC aiso is Permitted to Receive FCRA Information Under the 
FCRA Statute. 

In Section 1681u of FCRA, Congress provided the FBI with authority to use 
national security letters to obtain limited credit report information and consumer 
identifying information In counterintelligence investigations. In so doing. Congress 
also limited the dissemination of Information collected under this new authority, and 
created an exception to Chat limitation, as follows: "The Federal Bureau of 
Investigation may not disseminate information obtained pursuant to this section 
outside of the Federal Bureau of Investigation, except to other Federal agencies as 
may be necessary for the approval or conduct of a foreign counterintelligence 
investigation . , . 

The FBI cited this provision in objecting in 2011 to providing FCRA 
Information to the OIG, which is outside the FBI. However, the FBI’s reading of this 
provision is inconsistent with Congressional Intent, the Department’s reading of the 
statute, and the FBI’s own actions In regularly sharing FCRA information with 
Department employees who are outside the FBI. The Congressional intent in 
limiting the dissemination of such informabon was to ensure that Information 
collected under the FBI’s newly expanded NSL authority was not Improperly 
reported or shared with other agencies. In short. Its purpose was to protect pnvacy 
and civil liberties of the individuals whose credit information had been obtained. 
Further, in the USA PATRIOT Improvement and Reauthonzation Act of 2005 (Patriot 
Reauthorizatlon Act), Congress directed the OIG to "perform an audit of the 
effectiveness and use, including any improper or illegal use, of national security 
letters issued by the Department of justice " This same section of the Act defined 


5 



37 


national security letters to include requests made pursuant to Section I681u. 
Fulfilling the Congressional mandates of the Patriot Reauthorization Act thus cleai ly 
required the OIG to have access to information the Department obtained through 
national security letters, Including Section 1681u credit report Information. Yet, 
that Act contained no provision granting the OIG access to Section I68lu 
Information, Thus, Congress surely believed the OIG already was entitled to access 
FCRA information In order to audit Its dissemination. 

Further, the Department's and the FBI s past practice is consistent with this 
reading of Section 1681u(f). In our national security letter reviews prior to 2011, 
the FBI provided to the OIG, without objection, full access to FCRA information as 
well as to all other Information It obtained through its use of national security 
letters. There was no suggestion by anyone at the Department or the FBI that 
Section 1681U limited such access. In those reviews, issued in 2007 and 2008, we 
found that FBI personnel did not fully understand the statutory requirements of 
FCRA and had In certain cases requested or received information they were not 
entitled to receive pursuant to Section 1881u. Then, dunng our third nabonal 
security letters follow up review (a report we Issued just last month), which 
evaluated the FBI's progress in addressing the recommendations in our prior 
reports. Including its handling of FCRA Information, the FBI raised this new legal 
objection even though we asked for the exact same type of information that the FBI 
previously had readily provided to us. 

Additionally, the FBI has routinely provided, and the Department has 
routinely allowed, exactly these kinds of FBI disseminations of FCRA information to 
the NSD's Oversight Section in furtherance of NSD's oversight reviews of the FBI - 
oversight that was implemented In response to the OIG findings about the FBI's 
misuse of national security letter reports and related matters. These NSD reviews, 
which are patterned after the OIG's reviews, examine whether the FBI is using 
national security letters In accordance with applicable laws and policies. The FBI 
provides the NSD with access to FCRA information In Its field office files on a 
quarterly basis. We agree that this practice Is lawful as to NSD, even though NSD 
IS outside the FBI, and we see no need to invoke additional legal Justifications to 
provide the OIG with Information that is routinely provided to NSD for an identical 
purpose of conducting oversight of the FBI. 

Conclusion 

In summary, the OIG is entitled to all three categories of Information 
pursuant to the IG Act, which is a comprehensive statutory scheme that explicitly 
delineates the scope of the OIG's authority to access information and the 
exceptions to such access. In addition, each of the specific laws at Issue 
Independently supports OIG access to the information. 
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ATTACHMENT 2 



l;.S. I>eparimt:nl of Juslkt- 
OITil'C of the In-tpceior Gctteral 


May 13, 20H 

The Honorable Charles E. Grassley 

Ranking Member 

United States Senate 

135 Hart Senate OITice Building 

Washington, D.C. 20510 

Dear Senator Grassley: 

I write in response to your correspondence dated March 28, 2014, 
requesting communications and documents between the Department of Justice 
Office of the Inspector General (OIG) and the Department of Justice 
(Department) regarding the OlG's attempts to gain access to certain 
Department records pursuant to the Inspector General Act in connection with 
several recent OIG reviews. 

We have enclosed 12 documents with this correspondence that are 
responsive to your request in that they describe the substantive legal Issues, 
and provide much of the background and history and the positions taken on 
these access issues by the OIG, the Department, and the Federal Bureau of 
Investigation (FBI). The 12 documents enclosed with this correspondence 
include the following'. 

• Summary of the OlG’s Position Regtirding Access to Documents 
and Materials Gathered by the FBI, which was created by the OIG 
in October 2011. 

• Letter from Deputy Attorney General James M. Cole to FBI General 
Counsel Andrew Weissmann and OIG Acting Inspector General 
Cynthia Schnedar, dated November 18, 201 1. regarding access to 
credit reports obtained pursuant to Section I681u of the Fair 
Credit Reporting Act (FCRA) related to the OIG's review of the FBI’s 
use of national security letters (NSLs). 

• Letter from Attorney General Eric H. Holder to OIG Acting 
Inspector General Cynthia Schnedar, dated November 18, 2011, 
regarding access to grand jury material related to the OlG’s review 
of the Bureau of Alcohol, Tobacco, Firearms and Explosives’ (ATF) 
investigauon known as Operation Fast and Furious. 
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Letter (tom Deputy Attorney General James M. Cole to FBI General 
Counsel Andrew Weissmann and OIQ Acting Inspector General 
Cynthia Schnedar, dated December 5, 201 1, regarding access to 
Title III documents related to the OIO's review of the Department^ 
use of the material witness warrant statute, 18 U.S.C § 3144. 

Memorandum from OIG Acting Inspector General Cynthia 
Schnedar to Deputy Attorney General James M. Cole, dated 
December 6, 2011, regarding access to credit reports obtained 
pursuant to Section 1681u of FCRA related to the OIG’s review of 
the FBI’s use of national security letters (NSLs). 

Memorandum from OIG Acting Inspector General Cynthia 
Schnedar to Attorney General Eric H. Holder, dated December 16, 
2011, regarding access to grand jury material related to the OIG’s 
review of ATFts investigadon known aa Operation Fast and 
Furious. 

Memorandum from OIG Acting Inspector General Cynthia 
Schnedar to Deputy Attorney General James M. Cole, dated 
December 16, 2011, regarding access to Title III documents related 
to the OIG's review of the Department’s use of the material witness 
warrant statute, 18 U.S.C § 3144. 

Letter from Deputy Attorney Genered James M. Cole to OIG Acdng 
Inspector General Cynthia Schnedar, dated January 4, 2012, 
informing the OIG that the Department asked the OQice of Legal 
Counsel (OLC) to provide a formal opinion regarding the OIG’s 
access to grand jury material, information obtained pursuant to 
Section 1681u of FCRA, and information obtained pursuant to 
Title m. 

Letter from Deputy Attorney General James M. Cole to OIG Acting 
Inspector General Cynthia Schnedar, dated March 16, 2012, 
re^irding the OIG’s request that the Department withdraw the 
request for an opinion from OLC. 

Letter from Deputy Attorney General James M. Cole to OIG Acting 
Inspector General Cynthia Schnedttr, dated April 1 1. 2012, 
authorizing the Criminal Division to disclose Title 111 information to | 
the OIQ related to the OIG's review of the ATF investigation known 
as Operation Fast and Furious. 
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Two of the 12 documents responsive to your request are classified: 

♦ Letter from FBI General Counsel Valeric Caproni to OIG Assistant 
Inspector General for Oversight and Review Carol Ochoa, dated 
March 4, 201 1, providing the FBFs view of dissemination 
restrictions for documents in FBI investigative files. 

• Memorandum from FBI General Counsel Andrew Weissmann and 
Special Assistant to the General Counsel Catherine Bruno to 
Inspector General Michael Horowitz, dated February 29, 2013 (sic), 
regarding legal restrictions on dissemination of FBI information to 
the 010 for OIG criminal investigations. 

We are providing a redacted version of these two documents with this 
unclassified letter. If you would like to review' these documents in classified 
form, the Department has requested that arrangements be made to review’ 
them in the OIG offices. We will work with your stalT to make such 
arrangements at a convenient time. 

Consistent with our usual practice when we are asked to produce 
documents that were created by the Department or a Department component, 
or that involved a communication by the OIG with the Department or a 
Department component, the OIG provided tlic above-referenced 12 documents 
and other documents that we believe arc responsive to your request to the 
Department for its review. The Department has informed us that it is asserting 
the deliberative process privilege and/or the attorney-client privilege over the 
other responsive documents, and therefore they are not included in this 
production. 

Thank you for your continued support for the work of our Office. If you 
have any questions, please do not hesitate (o call me or my Chief of StaK, Jay 
Lemer. at (202) 514-3435. 



Enclosures 


Michael E. Horowitz 
Inspector General 
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Summaxy of the Deportment of Justice Office of the Inspector General's 
Position R^ardii^ Access to Documents and Materials Gathered by the 
Federal Bureau o f invMtigatiQn 


latxodnetloA 

(n November 2009, the Office of the Inspet^ General (010) initiated a 
review of the Department's use of the material witness statut^ 18 U.8.C. 9 
3144. Pursuant to our responsibilities under Section 1001 of the Patriot Act, a 
significant part of our review is to assess whether Department officials violated 
the dvil ri^ts and civil liberties of todsviduaU detained as material witnesaee 
in securiQT *; ^***^ in the wake of the September 11 texroriet at tacks In 

the review will provide en overview of the types and trends of the 
Department^ uses of die statute over time; assess tiie Department's controls 
over the use of material witness warrants; and address issues such as the 
length and coeU of detention, conditions of confirrement, access to counsel, 
and the benefit to the Departinent^ enforcement of criminal law derived from 
the use of the statute. 

In the course of our investigation, we learned that most of the material 
witnesses in the investigations related to the September 11 attacks were 
detained for testimorqr before a grand jury. At our request, between February 
and September 2010 the Department of Justice National Securi^ Divisloa and 
three U.S. Attorneys' offices (SONY. NDO, BDVA) provided us with ^nnd jury 
infonnatiioa concerning material witnesses pursuant to Fed. R. Crim. P. 
6(e){31(D), whkii pcnnita disclosure of grand jury matters involving f^gn 

information to any federal law enJoroement official to assist in ^ 
performance of that official's duties. We also sought a wide range of matftri a l s 
from other Depaximent oomponente, including the U.S. Marshals Service, the 

Federal Bureau of Prisons, and the Federal Bureau of Investigation (FBI). All of 

the Departments components provided us with full access to the material we 
sought, with the notable ca c ception of the Ffil. 

In Auguet 2010, we requested files from the FBI relating to the first of 13 
material witnesses. In October 2010, representatives of the FBI’s Office of 
General Counsel informed us that the FBI believed grand juzy secreqr rules 
piohibited the FBI from providing grand jury materiel to the OIG. The FBI took 
the po** t**^ that it was required to withhold from the OlO all of the grand jury 
material It gathered in the course of these inveatigationa. The FBI has also 
in addition to grand jury infonnation, it can refuse tlm OIO 
acCTi Mt to categories of infbrmatioQ in this and otiber reviews, mduding 
Title in foderal taxpayer information; child victim, child witness, or 

federal juvenile court infonnation; patient medical information; credit reports; 
FISA iidbrmation; foreiga government or interaational organization 
iHfaTTwatinn; information eabrject to non-disdosuxe agreements, memoranda of 
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ujsderstandisg or court order; attomey client Inidrmation; and buman source 
identity information. The information we have requested ia critical to our 
review. Among other tbinga, we are ertamining the Department'a conirola over 
the uae of material witness warrants, the benefit Co the Department from the 
use of the sutute, and allegations of dvU rights and dvil liberties abuses in the 
Department's post-9/ 1 1 use of the sUtute in the national security context. 

The requested grand jury infoimstion ia necessary for our assessment of these 

issnes. 

The FBI has also asserted that page-by-page prepruduction review of all 
files and e-mails requested by the OIO in the material witnees review is 
necessary to erurure that grand jury and any other information the FBI asaests 
must le^lly be withheld from the OIO is redacted. These prepreduction 
r e vi e w s have caused substantial delsQrs to OIO reviews and have undmmined 
the DIO'S independence by giving the entity wo are reviewirtg urrilatetal cnnlrol 
over wimt information the OIO receives, and what it does cut 

The FBI's position with respect to production of grand jury material to 
the OIO is a diange from its loniptandiiig practice.' It is also markedly 
difletent from the practices adopted by other components of the Department ol 
Justice. The OIO routinely has been provided ftjll and prompt access to grand 
jury and other sensitive materials in its reviews involving Department 
components in high profile and sensitive matters, such as our review of the 
President's Surveillance Program and the investigation into Che ronoval of nine 
0.3. Attorneys in 2006. Those reviews would have been substantially delayed, 
if not thwarted, had the Depailinent emplayed the FBI's new approach. 

In nuiny respects, the material witness warrant review is im diltont 

from other recent OIQ reviews conducted in connection with our dvil rights 
and dvD liberties overai^t responsibilities under the Patriot Act in which 
Department components granted the OIO access to grand jury and other 
sensitive material. For example, in our review of the FBI’s u ae o f "esi^nt 
letter^ to obtain telepbotu records, at our request the Department of Justice 
Criminal Divisioa and the FBI provided us pand jury materials in two then 


' ain« aOOl, when the OIO sMumedpTiaisry ovorvitht itapoovibility for the FBI, the 

OIO uu n-.i—.in-' numermu InvevliaBClont wSkh required review of the most 
material, tneiudins irenj Jury meleiiel end docujnenle nte iel Rrd si the hlsheW terete cl 

aaoecr. TbrouSVl of these revlewv, the FBI never retUeedtaprodiieedocuinenta and oUtw 

maeerid to the OIO, including the moat aeneitive human and t er b nir ai oouree infateoalioo, and 
If np-v- — ts* rfgSt to make tiniialeral dete nnin a rinn s about what reques ted d ocumenla 

were relevani to the OIO reviews. On the rere occaeioo when the FBI voiced concom baaed cm 

Bome oCIhe mounds now more hnaiUy aiaerled in Uila msttev, qniok ceenpremiM were 

reochadbvthaOIOandlhcFm. Indeed, with cob minor cscepdone, tha FSth hlMorical 

cooperarioa wilh die OIO hee been eaempleiy, end Ihet ceoperatlon has ensM the ^10 

condnet thoreogh and accureta revlewe In a tlmeb manner, conalatent with Iti a^lortly 

baaed orenlgit mleelan end lie duty to eiilel In meintabiing public mnldence hr Ok 
D epaitment er Jueiicc. 
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ftnywfi g sentilive tp*'*^*^ invefltisationa involving infbnnatioa clii it ifiwl at 
the T3/ SCI level. The pandjiixymatenala were essential to otir findings dial 
FBI personnel improperly sought reporters' toll records in contravention of 
the Electronic Communications Privacy Act and Department of Justice policy. 3 

Similar^, in our review of the FBI's investigations pertaining to certain 
advocacy groups* the 010 assessed sUegations that the FBI had 
impn^Mriy targeted domestic advocacy groups for investigation based upon 
tbeireaerdaeof First Amendment rights. In the course of this review, the FBI 
provided 010 investigators access to grand jury informatioa in the 
investi^tiooa we This information was necesaary to the OlO^ 

review as it infonned otir judgment about the FBI's predication for and decision 
to certain investigations. The lack of access to this infocmation would 

have oitically impaired our ability to reach any conctusions about the PSPs 
investigative dediions and, consequendy, our ability to address concerns that 
the FB1% conduct in these criminal investigations may have violated dvQ rights 
and civil liberties.^ 

When the OIO has obtained grand jury material, the OIO baa carefully 

adhered to the legal prohibitions on disdosure of eu<^ informatioa. We 

routine^ conduct extensive pre-pubUcation reviews with affected compot>enta 
in the Department The OIO has ensured that sensitive inlbnnatioo • wh^o- 
it be law enforcement sensitive, ciasaSed, or infoimmtioo that would identify 
the BUt^ecta or direction of a grand jury investigation -is removed or reda c ted 
from our public reporU. In all of our reviews snd investigations, the OIQ has 
acrupuloualy protected sensitive infocmation and has taken great pains to 
prevent any unauthorized disclosure of cl assified, grand jury, or otherwise 
sensitive iziformation. 

For the reasons discussed below, the OIO is entitled to a cce ss to the 
msterial the FBI is withholding. Pint, the Inspe^r General Act of 1978, as 
amended (Inspector Qeneral Act or the Act), provides the OIO with the 
authority to obtain access to aU of the documents and materials we seek. 
Second, in the same way that attorneys peribnning an oversight function in the 
Departmenfb Office of Professional Responsibility (OPR) are ■attorneys for the 
9 >verament* under the legal exceptions to grand jury secrecy rules, the OIO 
attorneys conducting the material witness review are attnm^ for the 
government entitled to receive grand jury material because they perform the 

oversight function. Third, the OIO also qualifies for disclosure of the 
grand jury requested In the ouUerial witness review under 


» We this issue In oar report, A Rmuieut tfthm Fwdgmt Bureau qf 

l>ii ■rtiiifhin ‘1 Um9fB3dlgmt and OBwrAVtmial Aequeets/br TWsfihons Peeordi, 

psauvy 2010). 

a Ourlladin9«>sdeeiribedtDouriepart,AB«M€ia^tA«F8rsSiMetf0anonsqr 
CfenoAt Demmtic Advoeaqf OettfM (aepteaber 2010). 
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am«»nf<niim»« io thc grend jiuy secrecy rutee designed to enhance sharing of 
infonnatioo relating to terrorism investigations. 


L THB inSPBCTOR OEHXIUL ACT 

The FBI's rehisal to provide prompt and full access to the materials we 
requested on die basis of grand ju^ secrecy rules and other statutes and 
Department stands in direct conflict with the Inspector Oenersl Act. 

The Act provides the 010 with access to all documents and materials svaflsble 
to the Depariment, m t-j Mding die FBI. No other rule or statute should be 
interpreted, and no policy should be written, in a manner that impedes the 
Ini qw^ i O f General's statutory mandate to conduct independent oversight of 
Department programs See, a.fl'.. Whttv. Aioslca. 451 U.S. 259. 267 (1981) (A 
court *must read {two allegedly conflicting^ statutes Co give effect to each if fitl 
can do so while preserving their sense and purpose.*). 

A. TIm Innpfiftnr Qanacal Aot OSmBts tiM OIO Fall and Prompt 

fo Sttp Doenmaats and Matastsls AvaJlabls to the DCVJ. 
the FBI, that Rslate to the OlO'a Ovorslght 
R ss ponsihflitlsa 

The Inspector General Act is an espbdt statement of Congress's desire to 
create m ftntain independent and otjecdve overri^t mgantisrions insi d e 
of certain federal agencies, including the Department of Justice, without 
agency ioterfetence. Crucial to the Inspectors General (lOs) independent and 
objective overaight is having prompt and complete access to documents and 
infbnnatkm relating to the programs Ch^ oversee. Recognising this, the 
Insp ert o** General Act authorizes IQs *to have access to all records, reports, 
sxuflta. reviews, documents, pa4)ers. recommendations, or other material 
available to the applicable establishment which relate to programs atul 
operaciona with respect to which that Inspector General has re^onsibilitiea 
ntiiW this Act.* S U.S.C. App. 3 § 6(s)<l). The Act also autboriaes the IQs to 
"request^ necessary "information or assistance* from *sny Federal. State, or 
local governmental agency or unit thereof,* including the particular 
establishments the lOs oversee. Id. 1 6(a)(3); id. 8 12(5) (defining the term 
"Federal agen^ to the establislunents ov er s ee n by the ln^}ectors 

General). Together, these two statutory provisions operate to ensure that the 
Inspectors General are aUe to access the information i^ecessary to AilfiU their 
overaight responsil^ties. 

The only explicit hmication on lOs’ ri^t of access to information 
in the Inspoctor General Act concerns all agencies' obligation to 
provide "information or asaistanos" to the Inspectors General. However, this 
does not apply to IQs' absolute right of access to documents from 
their particular agency. This circumscribed limication provides that all federal 
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o gon<»M^ shall Aimish tnfortnadoa or assistance to a requesting lO 'inso£sr as 
is practicabie and not in contravention of any cadating statntoiy reatrictioa or 
regulation of the Federal agency from which the infonnation is requested|.l*5 
U.S.C. S 6(b)(1) (emphasis added)/ 

Another provimoo of the Inspector General Act grants the Inspectors 
General discretion to report instances of nonoooperation to the head of the 
relevant agen^, whether that noncooperatian impedes on the IQs* authority to 
obtain or *infonnation and assistance." Under dmt section, when 

an IQ bdievea "information or aasutanceT is "unreasonably refused or not 
provided, die Inspector General shall report the drcumatancea to the h ead of 
the establiahiiient involved widiout delay." $ U.3.C. ^>p. 3 S 6(14(3) The FBI 
contends provision of the Act is a further limitation on the 

agencies' obligation to provide documenta and "information and assistance* to 
the Inspectors General The FBI has srgued that the proviakm implicitly 
reoogniaea requeaU for both documents and "infonnatiOD and as aisfance 
can be "reaaonably refused." 

The OlO believes the PBl'a reliance on this reporting section os Umitiiig 
an IQ^ ri^t of access to documents in the custody of Uie agency it oversees is 

misplaced. This provision of the Act is entirely consistent with the right of fuD 

mnA pirompt a ccee s to documenta and materials and does not create a 
limiution. or implicit, on the authorities provided elsewhere in the Act 

By granting Inspectors General the discretion to deckle that some mstancea 
of noocoopoation by an agency do not riae to the level of a reportable in ci d ent , 
the provision accounU for the practical reality that many instances where 


* The kmalative hivlofy is sUoii on the leasoo far ooodltiooing saendes' fUmialmic cf 
^ofonDsUoD V oMlstsnce* to sD fOs oo pfScdcshUiqr or stattttofy restrtctlon, but impostas no 
ouch oa oa sgency^ ab^ute reqaircment to pravldo Its documsits to Us own lO. 

Howww. meie ore pCMible ocplonadoQS for th« disdacdoo. For oxaiapk. ptovUinc access to 
snd matslals mt^***"^ in s^icy ojrslems sod (Dos is simple, inopentlve. and 
on n f*^<*"*»*^<* praooodidon to the isir, ohjective. end suocessAil exerdse of the iOt' overaii^ 
responabOities. Aocordlsgiy, (he Aol% unoandlttoasl language authorising lOa to have oocea 

to the documents and mstoriala of the opicy it omsecsiaundeTotaDdobte and sensibk. tn 

ocmtrast, agendfis may not always be able to hilSU lequcota for Infonnation or aaaistaaot* 
tmmediaUy. evoi from tbdr ogen^ 10. A request of one s^qr another ogen^ lO 
may require nuse cardUl scrutiny because it would entail infonnation bdng tienomined 
outtide of tbs tequoted agency. In addition, busy agency schedules must be aco ornmo dated 
when AUfiDiAg a request fiw on interview; eultfeet maner esperU moy not be t mTn e ri ia t dy 
ttvefloble to interpret documenta or may hove left the ogenqrb cmploynicnt: reopmsca to 
InterrogatDiiea often require revielons and approvals; and onaotatiana, oplanatiens, and 
vritteo of rf;<«rt«g doeumenta and materials can take aignitlcant amounia of time. 

Oaoplte the OlOb hlawical suoeeos at reaching leaaonable compro m ises with coapanents of 
the DOJ reepoadiog to requests for *iDfioraiattoo or osaisinnoe.* tike OK) readily acknowledgn 
that dreumotanen eouM arise ahare a oompooentb defoy. difficulty. even refoaal to 

ceepondiag to a request for "Information or ssabtance* would be reasonable. Thaea 

oonalderationa ore not appttcaUe, however, to lOo* ecceaa to docnments and materiala of tbe 

tt overaeoa, ond tberefoie, that proviaion of the Act authorises access to abooiute terms. 
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In^Mcton General are not granted accesa to documents or matsriala. or are 
not provided *in£iinnation or aaaistanca’ in response to a request, do not merit 
a report to agency management^ 

“To summarise, rt^ Inspector General Act providee the Inspectors OeocxaJ 
a light of fun and prompt access to documents and materials in the custody of 
the agency they oversee, a right to request *inlonnation or assistance’ Cram any 
agency »»>»» is modestly limited, and an obligation to report instances of agency 
nonoooperatian to the agency head when, in the judgment of the Inspector 
General, such noncooperaticm is unreasonable. Accortlingiy. the Act provides 
Inspectors General unconditional authority to gather documents and records In 
the custody of the agency they oversee, an authority necessary to obtain the 
basic information to conduct independent and objective reviews and 
investigationa. 

B. The Only Urnttatlen on the 010’s Aathorlty to Condnet AsUUts 
and Imestl^tloBS nItUn Hs dariadletlen is Seotloa SB of ths 
laspeotor Oeasral Act, and that UmltatiaB Mast Be lavoksd by 
ths Attorney Oeaeial 

In the law creating the DOJ OIO, Congress inserted an exception to the 
normal authority granted to Inspectors General. In a sectian captioned 
’Special provisions concerning die DepaiUuent of Justice,* the IQ Act provides 
the Attorney General the authority, under specified drcumatances and using a 
gpedBc procedure, to prohibit the OIO fiom carrying out or completing an 
audit or irrveatigation, or fiom issuing sny subpoena. See S U.S.C. App. 3 g 
8B. 'This authoii^ may only be exerdaed by the Attorney General, S U.S.C. 
App. 3 § SE(aj(l|-(3], and only vrith respect to specific Idnda of sensitive 

Inlcstnatian. lilg^a|(l). The Attorney General must specifically determine 

that the prohibition on the Inspector General’s excrciae of authoiiQr is 
necesaaiy to prevent the diacloaure of certain specifically described categories 
ofinlbrmation, or to prevent the sigiifinant impairment to the national 
intereata of the United States. M.gSB(a)(2). The Attorney OeneraTs dedalon 
must be conducted in writing, must state the reasons for the decision, and the 
Inspector General must report the dedaian to Congress within thirty days. Id. 
g 8E(a)(3). These provlalans represent an acknowledgement of the fact that the 
Department of Justire often bandies highly aenatthm ctimiiul and national 
security the premature disclosure of which could pose a tiireal to 

tire national interests. 

r par to doeiunent raqueau can be very bcaad, particularly betorc IQ 

utvaatimlnra have learned the delalls of the pragramuntierieviaw. In audi inetancca, Ibnnal 

laqumta arc often loCormalty and conaenau^ narrowed after dlacuaakma wSh the apney 
undw roview. and a report to die aaency head ia unnecaaaaiy. StmOarty, an aseruTh IbJlure to 

(wavlda the Inapaclor Oeneial with aoceaa tn a documolt la often inadvertant or aueh a minor 

bKoavonienca that Che Inopcctor Oeoerol could rcaaonabty view the noncoopeiation aa dm 
adnSnh. 
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These euccing pnicedures confinn that the special provisiaas of Section 
8E represent an extraordinary departure from the iMseline rule that frie 
Inspectors Qeneral ehalt have unconditional access to documents and 
materials, and broad authority to initiate and conduct independent and 
ol^'ecthre oversight investigations. These procedures also confirm that only the 
Attorney Oenenl, and oat the FBI, has the power to prohibit the OlOh access 
to relevant documents and materials available to the Department. 


n. qraud JUKT SBCREcr ROUS 

The Federal Rules of Criminal Procedure provide the general rule of 
aeraecy applicable to grarrd jury information and various esceptions to that 
gmeral rule. One of the exceptions allows diaclosrrre of grand jury irdbrnmtion 
to "sn attorney tor the government* This escepdtm providea a basis, additicsial 
to and independent of the btspector General A^ tor d isclosi n g the requested 
grrmd jury to the OIQ.‘ The OIG V reliance on the ’attorney fiw the 

goverrunenf exception to obtain access to grand jury material is supported by 
an Office of Legal Counsel (OLC) opinion and a federal court deoaiotL OIO 
access to grand jrrry material under this omeplion is consistent with the brosd 
authority granted to the OIO under the Insperdor Oeneral Act, ud i t avoids an 
oversight gap so that Department employeea carmot use grand jury aecreq f 
rules to stiirid from review their adherence to Department policies. Attorney 
General Ouirtelioes, and the Constitution. The •attorney tor the government* 
exception allows tor automatic disoloBure of grand jury materials arjd la, 
therefore, particularly well suited to ensure that the OlO’s ability to access 
documenU and materials, and to access them promptly, is coextensive with 
ftivt of the Department and the FBI. 

A. OIO Attoinsys Are “Attoraays tor the Ooveenment' 

In an unpublished opinion issued subaetiuent to United Saue v. Sells 
Engineering, Inc., d63 U.3. 418 (1983) (a Supreme Court opinion narrow^ 
construing the term ‘actotney for the government* as used in the exception to 
tire general rule of grand jury secrecy), the OLC determined that, even in light 
of the Court’s decisirm, the Rule was broad enough to eruxnnpaas Office of 
Profeaaional Responsibility (OPR) attorticya exerciaing their oversight authority 

regard to Dcpftftment attonifijri. 

In Sells, Civil Division attorneys pursuing a civil fraud case sought 
automatic access to grand jury materials generated in a parallel ciiininal 
pnoeeding. The Suprtane Court interpreted the exception that provides for 


• Rule 6{e|(3)(A)(l) provides: "Diselosuie ef s ^snd Jury matMr - olher than the grand 
toys dellberetiooe teeny pond JurorV vote -may be wade to: (9 an attorney for ^ 
pnvmDott ftr lue la psfonidas that aiiuniey^ R. Crfzn. P. 
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sutomalic diadoeuie of gnnd juiy matenala to *attanu 9 ] 8 | for the gowenunent* 
for uae in their ofEdal dutiee, aa Umitsd to government attamqoi working on 
the oiminal matter to which the material pertains. Setts, 463 U.S. at 427. 

The Court held that all other disclosures must be judicially supervised rather 
than automatic,* id. at 435. because allowing dieclosure other than to the 
prosecutors and their asaiatants would unacceptably uttdemiine the 
effectiveness of grand jury proceedings by: (1) creating an incentive to use the 
grand jury's investigative powers improperly to eUcit evidence tor use in a civil 
case; (2| the risk that release of grand Jury material could potentially 

undermine toll and candid witness testimoriy; and (3) by circumventing limits 
on the go v ernm ent^ powers of discovery and investigation in cases otherwise 
outside the grand jury process. Sea iri. at 432*33. 

In its urrpubltahed opinion, OlC oonchided that tiw three concerns the 
Supreme Court errptessed in Sells were not present when OPR attorneys 
condurd their oversight hinctioD of the ccmduct of Department atumeys in 
pand jury proceedings. OLC concluded that as a delegee of the Atton^ 
Goieral for puxpoaea of overseeing and arhdsirig with leapect to the ethical 

conduct of department attomeya and reporting its Sndin^ and 

recommendatfona to the Attorney Qeneral, OPR is part of the prosecution 

tsam^ eupeiviaoty chain. Thua, OPR attoineyi may receive automatic aeceea 
to vand jury information under the supervieoiy component inbermit in the 
"atXonMQT for the gpvenunent* excepdon. 

OIO attoTQQre should be allowed automatic acceaa to grand Jury material 
in the perfonnance of their overaigbt dudes because OIO and OPR perfoim the 
within the scope of thdr respective jurisdiedopa. UkeOPR 
attorneys cooduedng oversight of OepaiUDeat attonoesrs in their uae of the 
grand jury to perform their litigating fiinctiQn« 010 attomeya are part of the 
aupervisoiy ■-Hfitti conducting oversl^t of the conduct of law enforcement 
nmMrnXrn the grand jury. Both the 010 and OPR are under the general 

supervision of the Attorney General, conyiam 28 C.P.R. 0v29a(a) (OIO) 28 
C.F.R. 0.39. Just like OPR, the Inspector Oeneral must •report eapeditioualy to 
tbe Attorney Qeoeral whenever the Inspector Oeneral has reasonable pounds 
to believe there has been a violation of Federal criminal law.* 5 U.S.C. App. 3, 
§S 4(d) fo 8E(b)(2). OIO attomeya make findings and recommendadona to the 
Attorney General regarding the conduct of law enforcement oCBdala assisti n g 
the pand jury, and the Attorn^ Oerteral then imposes any diadpUne or 
imiriementB reform. Therefore, for purposes of the "attorney of the government* 
excepdoir, tbe OIG ia in tbe same position aa OPR, both with respect to its 
oversight funedon and its relationship to the Attorney General. 

More to the point, vdialever formal difierencea eadst in the relative 
atincturea of the OIO and OPR. the two offices are ftmctionally 
indistinguishable for purposes of acceaa to grand Jury materials for all of Chdr 
oversight purposes. The risks to tbe secrecy of the undertjring grand iurjr 
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proceedings from disclosure Co the OIO, if sny, are qo different from those 
created by automaiic disdoaure to OPR. OPR's overai^t of the conduct of 
Department attomesrs is an afler*Che>fiBcC exarzunation of what happened 
during the grand jury process, just as is OIO's oversight of law enforcement 
agents' conduct. OIO review of law enforcement conduct in auch 

afnroa is Qot Undertaken to affect the outcome of a dvil proceeding 
related to the target of an underlying criminal invesdgation. Therefore, 
disdoaure of grand jury materiala to the OIO runs no risk of creating an 
incentive to misuse the grarui jury process in order to improperly elidt evidence 
for use in a separate administrative or criminal misconduct proo o eding against 
the target of the graxwl jury's investigation. Similarly, because our review is of 
law enforcement conduct end not of lay witnesaea who are called to teatijy. ths 
willingness of those witnesses to testify should not be implicsted. OIQ 
ovent^t also ensures that the Department's law enforcement offidaia who 
testify before the grand jury do so frilly and candidly, and that Department 
employees do not ignore their legal obligations tt> the prand jury. 

Moreover, the OIO'S inherent supervisory role with regard to Department 
employees who assist the grand jury was recognised by a federal court 

overseeing proceedings relating to the death of Bureau of Priaona inmate 

Kennedi Michael Trentadue. The district court granted the goverameo^s 
motion for access to grand jury materials, finding that the OIO's investigatioa 
of alleged misconduct supervisory in mdure with respect to the ethical 
conduct of E)epartment employees.* The court stated diat *disclosure of grand 
jury materials to the OIO constitutes diadosure to 'an attorney the 
government far use in the performance of such attorney's dutyl.p M re Matters 
(^xurriri^ Be/dnth^Ckctnd Jury ImpanBled July 16i 1996, Miac. #39, W.D. 

Olds. (June 4, 1996). 

Accordingly, there is no principled basis upon which to deny OIO 
attorneys the oamg access as OPR is allowed to review grand jury materials 
oecesaaiy to cany out its oversight ftinction. Both OPR and OIO attor neys^ ^ 
require a fT**«s to grand jury materials to fulfill a supervisory function directed 
at maintaining the highest standards of conduct for Deparboent employees 
the grand jury. As such, OIO stlomeya should also be aide to 
obtain automatic acceaa to matters Oisl pertain to law enforcement conduct In 
matters related to the grand jury within the jurisdicti on of tire OIO. 

B. Tha on is entittad to Raoahre Otmad Joey Msterlsls Involving 
FPveIgn IntaUlgance Infermstion 

Another exception to the general rule of grand Jury secrecy allows an 
attorney for the government to disclose *any grand-juiy matter involving foreign 
inteOigence, counterintelUgeoce . . . , or foreign intdUgence information ... to 
any federal law enforcement, intelligence, protective, immigration, national 
tfffrn vf>^ or securi^ official to asaiat the gflkdal receiving the 


9 



50 


infiiniiatian is rtip peHommoe of that official's duties.* Ped. R. Grim. P. 

Tbis exception was added in 2001 as part of the USA PATRIOT Act 
and was designed to enable greater sharing of information among law 
enforcement agencies and the intelligence communis to enhance the 
g o ver n ment's effort to combat terTorisni.t 

This exception encompasses the CIO'S request for the grand jury 
at issue in its material witness warrant review. The gland Jury 
proceedings pursuant to which the materials were collected were all 
investigalians of international terrorist activity oonihicted in the wake of the 
terrorist attacks ofSeptember 11. 2001. AUofthegrand jury information 
^thered in rhi-m is thus neceesarily “related to,* “gathered ... to protect 
against,* or 'relates to the ability of the United States to protect against,* 
among other 'international terrorist activities.* See SO U.S.C. S SOla 

and Rule 6<e)|3)P|. AH of the grand jit^ material gstbered in those 
investi^tions thus constitutes foreign intelligence, counter intelligence, or 
foreign intelligence infonnation (collectively, Poreign Intelligence Information). 

In addition, OIQ officials qualify as law enforcement officials within the 
of the rule by virtue of the Inspector Oeneral'S authority to oooduct 
criminal investigations, apply for search warrants, make arrests, and 
investigate violations of ch^ rights and civil libertiea. See, e-p., 5 U.S.C. App. 3 
g 6(e|(l); USA PATRIOT ACT, Pub. U 107-56, g 1001, 115 SUt. 372, 391 
(300 1). Also, the OlQ'e oversight activities constitute law enforoement duties 
for purposes of the foreign intelligence exception because they directly affect 
the deeign and implementation of the Depa^entia law enforcement programa 

The OIQ haa discuaeed the access issues with Department leadership 
erul sought their assistance in resolving the dispute with the PBl. Althou^ 
the DeperCnent'S coiuideFation of all these iaeuea is ongoing, in July 3011, the 
Department concluded that, at a mjnimiim, the foreign intelligence esception 
authorizee an •attorney for the government* to diedose grand jury information 
to the OIO for uee in connection with OIO's law enforcement duties, such as 
the matexiai witness warrant review, to the extent that the attorney for the 
goveimnent determinea that the grand jury infonnation in question involvee 
foreipi intelligence. Since then, an “attorney tot the govenuuent^ in the 
DepartiDOitb National Security Diviaian (a Department component under 
review in the Material Witiiesa Warrant review), haa been conducting a page- 
review of the mateiiala withheld by the FBI to detsimine whether they 
qualify as Poreign InteUlgenoe Infonnation under the exception before providing 
them to the OIO. In addition, the FBI has contimied its own paff^by-psge 
review of some of the requested filee to identify and redact grand jury and other 
categories of information, before the National Securify Division attorney 


» PUO. U 107-80, a ZOSISgll, 1 IS sot. 072, 2n-Sl (1001). 
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peifonn* yet another review for the purpose of sending the material bade to the 
FBI for the removal of grarKl juiy foreign intelligence information redactions. 

The Department's confirmatian that the foreign intelligenoe exception is 
one basia for authorizing the OlO to obtain access to grand jury informatian 
was belpfiiL However, dre page-by-page review of the material being conducted 
by the FBI and National Security Division tn implement that decision Is 
unnecessary. In our view, such page-by-page review ia not necessary here 
because all of the grand jury material we have sought to date in the matet^ 
witness review was collected in investigations of international terrorist activily 
conductedinthewakeof the terrorist attacks of September 11, 2001, and thus 
necessarity foils within the very broad definitions of foreign intelligence, 
oounterinteUlgence, or foreign intelligence information. See 50 U.S.C. 6 401a 
and Rule 6(e)(3|P). Therefore, the exceptioa allows the OlO to receive all of the 
grand jury informrdion from those inveatigatiana.* 

Although the Department^ determination that the OIO ia mtitled m 
to lire requested grand jury information in the material witness review 
under the foreign intelligenoe exception ia helpful, that decision does not 
resolve the Booess issue. First, it does not address access to pand jury 
material that does not involve foreign intelligence information. Second, the 
Departments prdiminary dedaion under the foreigo intelligence exception does 
not address access to grand jury material in other OlO reviews. And third, the 
dedaion has been construed by the National Security Division and the FBI to 
require pa^by-page review of the information, thereby undermining the 
independence and timeliness of the DIO'S review as deacrifaed above. 
Accordingly, a full dedaion confirming the 010'S tight of access to grand jury 
and other information under the Inspector General Act and the "attorney for 
the govemmentr exception is still neoesaary to enable the OIO effectively to 
cany oQt its overal^t mission. 


m. coHctnaioii 

The objective and independent overnight mandated by the Inapector 
Oentfal Act depends on the fundamental principle that the Ixupectnra Oeneral 
have accesa to the same documentt and m ate ri als aa the 
eatabliafamenta they overaee. This principle explaina why the Inepector Oeneral 
Act grants the lOa access to the documents and materials that are available to 
their It explaina why OIO inveatigatora are routinely panted 


• A* noted ebove. auch me-by-pege reriew* are also inproper becauM th^ an 
conlraiy to the praviakiBa the Inapector Oeneral Act panting the OIO broad aeoau to any 
docttiaent or matBial that ia avaUabla to the agenqr overaean; undermine the Independence or 
the Inapectcr Oeneral by panting a component under review unflateral authority to detennlne 
what materlale the Inapector General reedvee, and nault in unnoceptable ddaya In the 
production of natariala neotaeary Ibr the OIQ to conduct Its overal^t. 
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ACceM tDTS/8CI mAterUUa when reviewingTS/SCl propvms. It a^>lam9 
010 investigatora are routinely read into some of the govemment’a moot hi^^y 
and ti gh tly cocapartmented programs, such as the President'a 
SuxveiUance Program and the prognuns involved in the Robert Hanaaen matter. 
And it ejqplaina adiy any instance of unreasonable denial of access to 
documents or msterials under the Inspector Oenera] Act must be reported to 
the bead of the agency, and why the Attorney Oeneral'a dedaion to preclude an 
OIO audit, investigation, or subpoena must be reported to Congress. 

The FBI's withholding of grand Jttiy and other infonnatioii ia 
unsupported in law and contrary to the Inqiector General Act and exceptions 
to the general rxik of grand jxuy secrecy. The OIO ia entitled to access under 
the Inspector General Act Moreover, the OIO qualifies for two exceptions to 
the general rule of grand jury secre^. See sifpro; see also 5 U.8.C. App. 3 § 6; 
Fed. R. Crim. P. 6(c)(3)P). 6(e)(3)(A)(i). It is true, of course, that under Section 
SB of the In^)ector Oenersl Act, the Attorney General could deny the OIO 

to the documents at issue, as many of the documents constitute 
sensitive within dte scope of that Section. See 5 O.8.C. App. 3 S 

SB. But the Attorney Qeneral has not done so, and until he makes the writtm 
determinadoa required in Section 8E(a)(2) and sets out the reasons for his 
decision, the OIO is entitled to prompt and fhO access to the materials. 

Denying the OIO access to the materials it is seeking would also 
represent an unneceasaxy and proble ma tic departure from a working 
relatfonahip rhat has proven highly successful for years. Since its inception, 
the OIO has routinely received highly sensitive materials, including strictly 
compartmented counterterrorism and counterintelligence infonnation. 
classified information owned by other agencies, and pand jury information, 
and H baa always handled this infonnation without inddent The OIO has 
shrsya conducted careful sensitirity reviews with all concerned individualo and 
entities, both inside and outside the Department, prior to any publication of 
sensitive infoitnation, and H has been entirely reasonable and cropcralive In ils 
oveT BU^ pubKcations. The OIQh access to soisitive materials 
has never created a security vulnerability or harmed the natfon’s interests; for 
from it, the 010% access to sensitive information has markedly advanced the 
nation% interests by enabling the independent and objective oversight 
by Congress. 

Simply put, there ia no reason, legal or otherwise, to depart from the 
time-tested approach of allowfaig the 010 foil and prompt access to documents 
and a thorough prepubheation sensitivity review to safeguard against 
unauthorised disclosure of the information therein. Access to grand jury and 
^b er sensitive materials is essential to the 010% work, perhaps never more so 
rttan when the OIO ia overseeing such important national security mattm as 
Che Departinent% use of material witness warrants and the FBI% tiae of its 
Fstriot Act authorities. But whatever tbs subject matter, the authorities and 
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of the Ixupectof Oensnal are clear, and neither grand jxixy aecreQf 
rales nor any odier statutory or internal poU^ restiictione daould be read in a 
manner frustra^ or precludea the 010*s ability to fulfill its mission. 
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f yadjoyiafai— jont fia cia a e d iBtham Ibto to the only pnrpaa far wbadi ifato nrvtow opy 

tohaptoea. hdnifiw. iton newMi Annki inwlda — . fa ^Atisp. a Urt of fas 

wmaimm ofite p p »— m wiAbo hw OfGcewho wtU hove aeoea to the Role 6(a) oaerial ia 
caoDecdoBwiilt this 010 iwiew. Onoel receyvetfasl in farm o lin tt. the Depa rt r grat . mi my 
behdC wiD p ioa ptl y adboa the court that «— * ffae pod jory or jaiMa of iha aaows of a& 

| i L i lian Tr**^*^ ****""*****, — . 'naoodeewQlatoDoeidfy. 

as faqgdred by Rida 6(a)(3)(B), ths da 010 paamiu e l worktog on the iwiew have bees advM 
aftheto obSgrtfcn of aacracy taadar Rato 6 (e). 

Stoeafdy. 

bicH. Holder, to. 

Attorney Geasd 


o 
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U5. DvpsrliDnt of JudlCf 
Office <if lb* Inspecmr CeMfW 


Decesaber6.2011 

MEMORANDUM FOR TllE OEPUIY ATTORNEV QENBRAL 


CmmOAA.SCHNEnAR^^FV*/^i'^N^»^C^^ 

ACHNO INSPECTOR GENERAL 

InapecCor General Aooeai »<> rwpoHtwrH rvvnmMnia 


Tlimk you fcr your letter doted November IS. 201 1. Ao you noted, (he 
OOcc of the tnepeccor General (QIG) to cooducttng o roffew of (he uee of 
nahcnalBecuiltyleCtBntvtbeDepaitiiMfitof JusttneCDvertmentl. In 
rmnmf**an «ith wv l c w. oo Ociobc r 28. 2011. (he OIO requeetod ecoew to 
cextBlD Pe&nl Bureau of bmsOtfUIon (FBQ Sold cOce filee oontatmi^ 
natiaaM eecnitiy lettere and rMxtm infionnatfoo. tnrinding credit lepcet 
(nfiarinatlan (be FBI ofafalned purauant (o Section 1681u ofttie PhtrCredn 
RipacttBg Act tFCRA). 15 U3vC. Sectten ISSln. Wlicn the OlO'a team eirtiod 
at the rare San FreDdaoo oiDoe oo November 14 Ibr a rcvinr of the 

lecpicatad ffiea. the FBI (be OIQ ibr the firm time that It leae 

vKhlailding finm the OtO ore^ report tnfnrrrwotinn lo 12 fllee baaed on ttae 
provMdo of (be FCRA that Itnilta diwensboatiao of aucb Inlbnnatiaa outatde the 
FBl.Sectloa I681uti).i 

I lyprenlntii tha innrtnn tn yrmr Ifttnr inetnirttrfl thn PP* 
provide (be credit rspovt bdonnadoD (o the OIO. 1 am wittind to cepieae nqr 
ooDceras about the beala lor your dcctalon. We were parttcularly txoulded 
(wo aepeote of your letter. 

Ftn*. ym tn rtw HmUatWi nn dlftMmlnitnim In 

168 la( 0 « wtdcb authoitee the FBI to dteaemlxiate return ( n for oia tl o n 
"to other Federal apenelea ae cmy be oeceaeacy fin the approval or co odi irt of a 

I SBettaa laa lunar thaPCSM provides: 'Ha Piedenl Boraau of (oMSitnttm nap osl 
dUMaatvkiltarasltooabtBlnsd prosusnlloiiaaBecUanaDtsidaorttas redmlmnauar 
tavroupitton. to ctber Fadcrsl mtBciro m is^ be nwowiiy far the eppuMiI ereMdou 

fdi fnri^ iiiiiiiliibiUfllipiire limstlpilnii or. shBis (be bnfanssOao ooacems e penn^ 
•obleet to the Untfarm Code of MDUaiy JusUoc. to oppiuiu tote tnvcatiaUtM authoiichs wQldd 
ite depsrtmcDt conoeroed ea irmf be meeeaaiy far tiEia conduct cf a Joim bretpi 
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fan j pl InvCSUgattCBL* Your Isto? states ***** thla ODepdDD 

inrhiiiw !*!■■» iiihiiittiiii tn tli» Htyarfromt awrf jmi K— «Wtofa<<i thi» 

oHtalal caa be rflsrtosfri to tbe OlO heraiiie disdosiire Is ^ nenens a c y to tthe 
Deputy Attorney GeneraT^ tnfrniwrt rW4«rtotrurKairtng re^knltng the approval or 

of fioture fgf***gw tyftolMyww^ ■ HOWCVeT. **»* Pf ^ | > twnt 

IS not on ‘other Fbdcnd agsnqT vtth lespeet to the FBI: to tbe c ont r ar y, the 
FBI Isapait oltbeDe tiaihnm L as la the OlO. Btfaraser. die FBI has naotinely 
pr o v id e d and die Department baa aOmred the Nattoaal Security OMsIon (NSD) 
to have accoa to sad) InlbnnaOon otthout first aeddng a case'by<aae 
detexmlaauoo fiom Che Deputy Anomty Qeneral that auch dlodosme ts 
•peceseaiy for the ^iproval or conduct of a forelgD lotrJlIflence tixve8tl0ttlon.* 

Aa we dcecribe bdknv. NSD regularly obtatna su^ aoceas for oveiBight aa well 
as operatloikal purposes. 

Second, the letter states that your dedalon that tbe OIO should have 
access CO the Section 1 68 lu credit report lofaniiatkia obtained fay the FBI 
pursuant to oattona) security letters lieais onty upon the propriety of 
dtodosure for purposes of^Oacunenl review." Ihus. your letter appean not 
Tr fTTt i d^ nf FTiPA ag<!»Mnn l6Blu Credit report infianpanon to the 

oao In aity cf Its ott>er revlewa or Investlgtlnna unlesa the Department 
ceneenta tn adsKice to die dladoeare baaed span a detenalDBtlflKi that the 
QUTs aoceas la neceaanxy fiir the exerdse of die Dqwty Attom^ GaBsaTa 
B Up oflaoiy TeepQoafiifltty to fiadgu O itdh g moc t nvcatUrilon a 

Yhe OIG omtlnDes tn matotatn that under Seetton QaXU of dm InepectDr 
Gnsaal Act IChe Acd. 5 U.S4X App. a. It la authodsed Id have acaesa to afi 
i ttM gwOnX* mmI *010 010 hclIaVOB 

that a jaocosa diet aSowa the OIO acceaa to doenmenta onty witfa advuDoe 

tmiultoSju fluiii Umi Dnwiliimil isi ■ f aai liji aw Twain la rmitinij tn ITifi 
and other pnvtskma of the AcL Moreover, audi a preoeao la contney to die 
ayit | ^ | ■<||^ ^ ^ of the tut ga ttwTutfHw^fhg FBL 

nwi mrtA gg pfttMilwn «rf anr Jpf lMttenm tp 2001 tO 

iDchide oventyirt over die FBL 

Sigolkantty. the Act providea that once the bMpeclor Geoeral 00) 
deddea to hdOata a review, caity the AStmqr OcnemltAO) may prefadfit die XI 
fim cmrylng out or cooqitedng tbe levlew. and onty hi cotaln tfaiHiilty 

In t y WIw ^ tMi Um t to OrMig^wa. SBO 

i wp ^i^*fi r r a ii jw i a<#, saginM UK. hi Mtort, the Act aandatoa that tha 10 

aeeeaa to rw | M>iiiiiani the AO htroliiBa the Btt'liiai 6B 

piQoeaa Co (aohifalt aneh aoceaa not drat the lO isoefrea acoeaaooty whna the 
D qiaitiiien te aiia eiiiatotL 

MrsKPWf . the statiuoiy hmlCatim on dm FBTa dlaaemtnallon of 
totematSonitieodveBpomiantloFCRASecdao I681n does oot precliide the 
OIQfinm obtaining aeceaa to tt. SectSon IfiSlupraaldedtbaFBlwldinew 


a 
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maiuxftf to me national aecoiity lettera to obtito Itmtted creM report 

tn lu UMM fm anti rmmnim^r litili OT i M fhm ^ 

liiwt^y»4/>ria TVw Tnl M l toiy^ ffrw i > « lnwi< Q f^Hnn 

na dea^sedto ensure tliet i ii fca iiM fim tw <%«» rtitw cspundsd 

«i2tbcgl^Tf»aPrt tii4uuv e iJy reported or atoed with ottaragcpclca. Hie 
poxpoee of tt» IbnltBdcia on dtMcndoatton via to fsotect |tflvsc7 and clvfi 
Mbertleeofthe todWduels wfaoaecTedttipgnmiettnn weaobtatoed.* tovlearof 


(be comlelezit ooQ^eMlanal in fc M e f* tn tgn wMi i^tPg 

wpenAxI ei i thn i tne e under the USA PA11U0T Act, tt xnelcee no mbmh to lesd 
trvtn rtw (SiMsmlnetlon ^*> n* **>*g leo^iA^ <tf Sectton 1681n n stetutOKy her to 
a>eD«pMt»iaif»OTO IQhwtogaaeMigpigpciaairfowxBmit. biilMd, racb 
eieedto^ to torained. awi twymalat^w# »ttft lan y y mA l n tu M » nf rtw 


PCRA. 



o 


Oar xendinA of ttie etotuto to cooitotent wldi euhoequm caoq^eMtoQel 
acdon nd paet juacttoe to die DqpeitmexiC. Aeyoaknov, ourcutraitrevlev 
(rftheI)cpertniqdtounecfn«Hfm«leecuraylettgeto«fcfl ow‘-tq>r efiwrtetPO 
pw to uo oosgreBelociallf manditod revlem. In Che USA PAIKZOT luipiuvuiust 

9[ P«i p>yH4frf CongneO 

dtnctod the OlO an *iww firf thm iMft. to^ndtoB 

eqr tnngQper cr iDegil uee^ ef neHrw l ec uutty lettare fii e urd by tte 
Depertmentof JuetlCB.* Pito. L 109>177. Srrtoei 119 C9006). lUs aame 

A4tr%0A r»«Wnwl tr**n¥ gnadg 

|Mt— «—i* »tfk WfrMfwi iftftiii- ft elao hated eniODg Specific tteme to he eddnoMd 
1(h0t mnMt rtm iw^wiw t o Mtitiffc l■^S■^ iwathiw ♦lwrw^J|h MHimal 

o iiwi H iy vrftwPH mtm iprjWita i^, T ^tgirwd, anB^sod, end illanniiitiiiitnil Tiy iTir 

rm»nt fn/^ t yltTTg Mi y ittrag* tn mA tufiam atlan Itmeh. OM QCOOa <0 

tattf dato^) fMuv Ided to aqy other depeitiueot. b^sk^. or toetrumentalWy 
FhdmL Stato, local or tttoei govanmenti V aity prtvmte eeotor exittly* 
(entohaato addetfi. 


ttie mandatce of the Patdot ReauthozlBBtiaa Act deeity xeqtdred 
ttie ^0 to have aooeaa to fba ^nor data* the DepaitnientobtatoedUinn]^ 
t,arHni>«i ^MiwirMy lettera — todndtDg ^**»'!**»m» 1681tt cmdtt iqiott Infannattoa 
yet the Peiitot Reauthorlatton Act oontatned so profleloD ^santtog the 010 
*** hx-h^tw iifaifi Ihto shovra that to 9000. Ccngreaa 

believed the OlO already had ttooeaa to Seetton IfiSluta fam a tt e n toorferte 







Tbe Dqpartuiezifs past pnctice l» abo »"«■*■*■*■**"* our roadtug of 
Sectbn 1681uC0. In oar poor natlooal a e cui t^ lettB- i w ltw a and durlQg our 
flrat atte vtbt tn tbt xctlev. die FBI prorl d ed ttke OlO fiiB ■"*■**■ to 

Seefloo 1681u credit report tnfrgmatifln as trell aa to aD otb^ trdbnnaClaD ft 
cilwainfri Uuoogb Its use of naCotjal security lettos. wtdiaut auggeattng that 
FCRASectlaa 1681 u limited such acoere. Our past re v i ews resulted in 
findings (hat the FBI had used national security letters (Including rshat the FBI 
caQed 'exlgeat lettera*! In vlotaOoa of appUcable natloaal security letzera 
statutes. Attorn^ General GuldeUnea. and Internal FBI policies. With respect 
(0 Section 1681u speciflcslty. we (bund (hat FBI pcnoond did not fuUy 
understand the statutory requirements of die PCRA and had In certain cases 
requested or received tnfbnnadon they were not entitled to receive pursuant lo 
SectJon 1681u. 

Inie^XBisc to our FBI awH odicr DepaTtment 

ccBxectlve indudlng *mpigm^*«Mnn tty the NSD of ovusl^it 

reviews (pattoned after das OICs lewlewaj that mnitne wbedao* the FBI b 
QbDg oattonal aecuilty tetters to acosdanoe srtdi appUcable bore and poBdca. 
nte FBI has rr wtitwiy p iw ii VH rtig fl prainn rf nlSLi wBh aeceas 

to 168lu credit report tofiifiiiBttDn to Add fibs on a quarteity 

bada» »**«—»* ftrst — *^^»g a caae-bycasa ftm (he Dqmty 

AM wiMy r)|i» i i ii- V i iuir r Iff * nrf n a nij fw thr npprrrrnl rr nrsidnrl 

of a IntBiUgQice Investl^tian.* We see no need to timte die rnrpttnn 

Ipthe dbBemtnatlan Si » t >H * i nna rtfSecdoo 16Blii|0 to aOow dietBQ srewis to 
w wiis lepffr t when the Oversl^zt ■**■■■> rrfNSD renlliirijy 

obtolns It withont lefaenoe to the excqidoD Cor the Identieal purpose of 
oaoducttog ovosA^it of the F8L bideed. cqiecla^ tn h^ilof ourptharnshonal 
nuxtty Isitier and 'odffsft bttei' revbwB. ft would he rentozhahb If the 
Depmtmmt now - at the FBTS request reafadcCed the OIGTS acosas to Sectton 
1681d mslcrtal to onty levtewa to which the Department mi awaited. 

Id ipw" rtw» ^noeae tty the Itovember 18 memoiszidnm • 

tiio oiO maty acoess to Department related to an QIO 

review anty *s»>r leaeMng advwnoe oonamt front the DepartmeDt on acBae>tity' 
caae bade — b diiecdF «****ry> y lo die fainad authority and acoeas ^^aitted to 
the EO to the AoL to not raptlred tty die tenaa of SeOdon l68to. b ooulniy to 
dteponnas of the iHmh mliianiin Urnttstloas oontatned In the atatnts* aawsO 
dia trtfimt of Cnngre** ifa f itif ^ iii a mft Bd tty tm mhaequent le gl a bnn n . and Is a 
p****? practtos wtthtn the 

pi |i»i f imiii»- 
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I th. that ynn n« ^tr- rnmmttr,^ «>i«»t« H«« 

ratjlect oa Nonmbo' 18 that the goal of the Oqwitnicnt was to msim that the 
OIQ l» able to hare acceae. oonaletept with the teg. In the inatrrlabi It neede to 
«»»«*«■♦ i<« nmrrwdgM mi—nm. I leqneot thotyau leoaiuhlsyaur boBla br 
■loiOiig the OIO to hBTc aooeae to fCRA Sectton IflSln tnfcnnatliBi. 
Oonaatent with the laerlbr the teaaenadeatgibed hereto, laakthat y ou tee ue a 
TTMwmr »nf<.im to the VB! I njaiulii g tt that the OIO can have aoceoe to PCIU. 
a<«einn 1681 a *»ftwwntin»» tfr III onaaigbt l ee l e w e and tamattgettane imleae 
and mufl the AO anda tt nooBaoKy to tnvDfce the Sectton as ptoceae to premt 

ftmK ACXnSe 
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US. Oepanmoit of Joulce 
Office of the btfpecior Geneiil 


n ei ff g n br r 16; 3011 

MEMORANDUM FORIHB ATTORNEiT QENBRAL 


ACnNG INBFBCTOR GENSRAL 


lliaiikyimfiirTourleCto^ofNovcfiiba' 18,3011. stating ttiattliftOdko of 
the iDspector Oenend (OIG) la antbortsed toiaccIvc^'aDdJuiy matcnal talta 
xevlervcif die Bureau of Alodboilbbacoo. Pheaam a and Ebqploalwa* CATFI 
flieai ma tnycatfgatSOD kuowQ aa Operation Pbat and Fuisoua, and 

other tinnanflBtIrinB with o Ujai N iia , m^hoda. and a hate^ ea. Your 

letter stated diat you baive detenoBftsed that dladbatog the ^and jury material 
to the OIC la penntaidMe under Rule 6(eH3f(A)8l) of the Ybderal Rules of 
Qrtmhial ftnoHlure beceuiae^Da hare deteradned that auofa dladoauia Is 
necesaaiy to aaalat poit, an attorn^ ftir the garnimieni. to perfbnntogjav 
dutj to esfcroe tedetal crlndna! laie. 

I apfsedate your dedaloa that the OlO ma^ hare access to grand Jury 
tsfbnnatlon Ibr die purpose of oomidedng thte itv t e w. WhOe It leuiaiiis ohr 
poeltlan we are entUl od to tUa tnfamiBitlon. I am wrtlliig to express ny 
dtaa^ecneot wtth the raOcnale Ibr your drrtsinn ss to why ire abould bs 
afioaed thte acoesa. We were particularly concerned fay the foOowtogaapecta of 
your loiter. 

Ftret. your tetter tooarrecdy atetr d that 1 requeated you to anthortee the 
Pedeml Biaceau cdtareattgedon (FBiO and other Department componeiito to 
dtodoae grand itnytoftamatlan to the OfOfiir our revleer. Wedonotbabere 
pf |iai > uM int mUBt UTfa ftmi ftig AMnmey Qenenl to 

«Ui|M4rit Jtyy t riliw T M t l iin tn tVw QIQ for mir nag tn OOndUCtlng SOT 

tnvesttgtetoM and revtawB. Thus, white we notifled Department oficiate dial 
ws were — oectato ^and jury in fti nna t tcm to Fast snd FUilous. (hat 
aaims atton waa mere^ to provide notrtVwtton and was not a recpiest for tbs 
Depaxtmentle m>wi faf us to reoelre su^ materials. tnd*^Mi prior to 

recdirli^ your krior. we had already obtateed grand jury tnfonnatSoo from the 
FBI relevant to the AIF'a Opmatlon Fhst and Furious, s^ the U.S. AtiaKB9*s 
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Ofllce &v die Distilci of Ariaacnift had zmUfled US that it vDuld provide 9 «od 
)ux 7 tofomiatiaa to ua fiar tfala revlev. Thto was mnwIMen t with a kaog -wfmuiln g 
po^ and practice wtthtn the Dgaartment and tta ccmponmta. hiRhirtlng the 
FBI to pronde grand Jury tninnnarinn to the OIG apoo our requeat for use In 

iwiii^t Khfartntng rrmntmt to nri from Altimny 

OcnoaL* 

I am «Kat tn pRWlXlLQj nTT«hnr*-»Hf»«i dlSClOSUre Of 

pandjurytnfamiBdDa to tbeOIG, jnmr tetter appears to envtston that It Li 
n e craaar y far the OlO Id obtain authoilsstlon frocn the A tten ey Geoenl. on a 
case by-caac haala, prior to obtaining acceaa to grand Jury materia] from the 
DepartmcDt'a coniponenta. A requirement that the OJO must first sedi 
pennission from the Attorney General to obtain materia] necessary for our 
revlesa. however, undermines the OIC*a independence aixi is inconsistent with 
the Injector General Aet 

As we have ftltfttffiH with you and the Attorn^ GeneimL, the 

OlO bellevea that SecUoa 6(a)(1) of the Inapertor Geoera) Act. S U.8.C. App. S. 

xia *v» op a— to the Department and Ka 

eampoDcnta. Slgatficantily. SecUooSE of (he Act provides that 0 Ba)y the 
Attornsy OcBenl mqr pnddbtt toe Inqpedar Geneml from carrying out or 
coD^detli^ a nvle w. and amj do so oi^r id cstain careAi^y dirnmacrlbed 
tiistCDceak hi wilttQ^ and with notice tD Con^esB. In abort, the Act masdatea 
that toe OlO lecrtfe aooeaa to De pai tment docunienla unleaa the Adormy 
Qenoal hrsolaa the S crtlnn g p fooea a to piohfidt sudi a ccr as IheActdoea 

not 1tm» thm 0K«B aCCCWI to tn mJy thoaC 

Attfwwjy OOBenl OODBOltB feO tL 

hi addttt(BL. we i^nee that Riile 6M prevldea authoaxty tar the OIO 

to obliriD eceeaa to ^snd jmy taframalian tndepcndcDt fioBD toe Inapector 
Oenersl Act. 1 am txouhfcd that your tetter rdted OD Rule 6(e)O(A)0fi to ^ast 

rtM. O TQ Tf es t to gran d Jmy iwt g tl a l in f^pemtlep PWat and PUrloua. that 
p iw aunn autoorlRa tba ^ jury inihi«wUnm tn ~aity 

gopenanent peraomadl • • . an fir the gosunmcnt crmalilrra 

necBBaary to aaalat In pe rfi mn tag that uiluiuq^a duty to eultaice fiedoal 

irr:* Yoiv tettiv stated toat the praviateo qiplled to toe OKTa aooeaa 
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4 \ to ^andJuxylnfcnnBtlan In tteFutaod Furious RfSev because you xefaned 

V . the aaCtor to the OlO far Yqu rranonnrl that the ^0*8 a crca t to 

gandJiBytn fauMt l uu ls nwc t B i i yCBryoute r a rrTriy yooTBiy a v tBOi j 
autbort^ anr the P qiartTTTrnf a qgfofceoaeDt of federal a lmli i a l law. 

OIOIb access lo ^sndjixcy upoD jour 

d etff rmtoailiw i tl«t aceesi to n cr i p w a nT y far the emcdae rf ttie Attara^ 
GeaersTa su poe l su i y r mpnn a ftiflltlfti agato Is IncooaiateDt twth the Inspector 
OcneralAcL Moreover. It la uune c c aaB iy tmdg Rule 6(^ Attoni^ far the 
010 naa^ r ecd v e direct access to grand Jury infarmatlon piaiauaiit to Rule 
6(^(SMAK0. irtklcfa provides that dladosure of grand Juiy information mt^ be 
made to ‘an attoniey for the govemoteni for use In p e rf o i mlng that sttora^s 
duQf.* 

The Department has routtoehr provided attorn^ tn the OfBoe of 
Professtonal Responsibility (OPR) access to ^and jury Information to enable 
them Id conduot oversight Invesdgsdons of alleged mlscoaduct by Department 
sttonieys to the performance of their bttgattan fimcttona. Such acceas hsa 
beat aDosped purauant to Rule 6(^(SXA)9). and tt baa not required a case>tay' 

fM* nfwMirt tew thtt Atitornqr OfengraTa fqterrSsft nf s»iperslaor|f 

twiwjutT an Office of Counsel (OLQ optnlon Issued tn ld84 
f^wpa***"**** opr attacneya quality for automatle aooeaa Rule 

«f rtf <»K«rtTi 

» iMiya ths ymil Jmy. Sw 

* j Sto wn fT M tmri rf CHrt Dqmty A j i g timt Atfnmgy Gmgal Hnhert B. Shanha. 

Piscto>sir^OmatJtirvMnSBrtdtDdieQ0fceqf l ^ q ^ hssl cwQlH fi p<si sftd% . 
JasaaryS, 1984. OKS attncogya ire atmflaily part of the a op errlso ii y cfaa±a 

iif t*w» rflaw a 

»I | — rf gnaMlnf* 

tiy OlO attBCO^ thenfoie Mmuld xecMva die amne 

antoKBatfo sDoeas to^aoidjuiy tnlonDatiDa fivnae In oseral^Rrevleira aa (OTt 
aUum q a do purauant to Rule eiiQPINAUO. 

In auao. the paemlee of joiff Nopvcniber 18 letter that the OIO may 
dbtalD aooeaa In ^and Jury mateital rderaal to an OIG zevleiv cnty sAer the 
Attoniey General or other Department *^*ft**«*i determtoes oo a case by rase 
basda »**•* mrii aooeaa la oeceaatcy to aaatat sii sttiiinrjr fijr tlir flmrrrmnmf tn 
p^i SMm iiU jHw Atfy to«aigrm*fcAei»l<ainilBsllwls tMMitia iy tnthetouad 
■*ttyxw a|F and «»*■* «— panted to the Inspect o r Gq^ral in the Inapeetor Oenoal 
Mr* It ffihPff hrf ^ ■«<* nf n»yartamg«r 

oonqMnenta pRaddhig ^and Jmy material to die QfO vilthDilt bhtahriog the 
cBBaadaf Dapaitmsut kaderWdp. Mcaeover. ihile eiellSHAltO providea 
aulhuitty far the OfO to obtain aceeas to ffa nd Jay tofi»Tn a ttePtiwVrnakrt 
flriBD Che bmpactor Oenoal Act. just aa OPR la aOowed antoanllc aceeaa 
purauant to nil& 



4 

4 

I 




i 
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I Atm — i i Mnw it fhtttt iha Pepaty Attamay Qcnml n^rr $ f l H\ at 

ourmeettDgwtthhiiaalxraiflilanjtjaetoDKcfraBbQr 

DQiattaKDft to osaure ttiat the 010 ii to bate acoeM. ooDfltataxt with 

die Imr, to Cbe It to conduct tto mloelon. I xei|iieet 

that joa reconolder year bale iv diowlod duo OIO to hovo acceoe lo^nod 
jtBjmiBnMttoa. CooMiiteptidttitfaelaw figdic reoerme deaerfbedheegfaa. 1 
adc that jou aako dear ^oi die (MO can bave oooeeo to ffand Jmy 
tafcoinlba fa* tta xovlewB aod tsyead^aiaoa punoa^ 

bMpector (kneral Act and Ibde 6te)C39(AK9. untesa and ontd die 
Oeocnl fiods It neoeaaaiT to tnfdoB die QecUon 6B ptoceea to yjtwmt audi 




4 
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US. Depvtmcnl ittsdet 
Office of tfie bMpedor GeoemI 


December 16. 3011 

UEMORANDUU FOR THR OEIVTir AITORNEf GENERAL 

FROM; 

ACniNO INBPBCIDR GENERAL 

SU&JBCl^ ArpMw In fV^juitiiient rkiriimenla 

PrfadnalnTlttomn<irtmHteSMrw4l^^ 

I reoaved your letter dated December 5. 201 1, directing (be Federal 
Bureau of faiveeO^tlon (FBQ to »**»*-^^^*^ to the Oflioe of the InapecCor Oeoeml 
(OiOj matortoi tho FBI gaiiiBred puTVtionl to the Fbdoel Wiretap Act. 71116 DI of 
die Onaiiboe Crtme Cootioi and Soft StreeSa Act of 1968* aa amoodedt 16 
U.S.C. fil 3910-3623 (Itt HO. ftr our on^dnd revltor legutltiid the 
DcpaitmeaTa oae of the matadal witncaa wazraot etabite. 18tJi&C.63144. 

In your letto'. yon cite an opt nt on fttan the OlBoe of Lepel Oonnnri (OLQ loiued 
to 1990 eendudl&g that OlO quaUfy aa “linfatHaftvr ofiftara* 
autttorfted to obtain and uae TBle m Infiannatlon aa appropriate to the yropo' 
pertaiOBDceoftbelrcflidalduilea. You ataxa that you have decenotoedthid 
TtH* m infrirmaHnn to rt»g 010 fnr fHn material wtfw igirOPi 

renew to hacauar II to nrefw aa iy to the QlO'a pejConumoea of Oa 

loveattsiattve or law dtittea. You alao atate that dtactoaure In tbto 

ctreumstamce to appropriate becauae '*die lltie 10 tnlbiinatton to queattoa to 
HUM iwaij to (the OtCal oonvletlan of a thoraudh review of the Dqwrlincnt^ 
use of the matariol wttneaa warrant statute.” 

Altboudb I aiqaedats your *********«^ that the FBI Is anthortaed to dfactoae 
die Title ID nmierlal It has beoB wtthboldiDg to response to our request ftr tl. 1 
do not a 9 «e wfdi the rattonale ceotatoed to your letter that ti to necessary for 
the OKI to obtain authoilEallon from Depaitownt leadeiyhtp, on a caae-fay'case 

pdor to obtaining a rcn pn to Yttls ni matertal frean the Dquatment'a 
As we hove pTovloualy dtocuBsed With yoo. we bclle*a s 
reqatremeitt the OlO naiat flrat seek permlaatoa from the D^Mriment to 
obtain material neceasaiy Ibr its revlewa weleriiitnea the OIG^ todqieadc npe 
and to oaotnoy to die acoeaa provtalaiis of the bupector Genenl Act fdie Acd> 
SW8U.8.C. App.3. 

Aal mded to iqy letter to you dated Oecouber 6, 301 1. re^rdtogthe 
(MO'S authority to ohtatocredll report toftnnattoQ gathered pursuant to IS 
U.8.C. 9 1681U. theOfO belleres thaiSeettan etsKD oftbe Act entitles us to 
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access to aO afailabte to the Departsieat axuS ♦»* rrwwpfwi^wta 

■mArtm the MtOBaey General HhMrif fionna]^. in wiittag and with aodee to 
rimgraa anfhmlty pnTMignt to aftrtton fig of thg Act tn prtlhflail 

fhm nMl fcwm **wt • «*i ■p^f^Sr-any 

* i ii ii ripratoH 4 t i- in gg. 


mie Bl liadf prarldea a l»asla tod ep e nden t of the Act far the 010 to 
obtain access to Hfle in "■■■♦****^« As you note, the 19900LC<^ilalOB 
Interpreted 18 U. 8 .C. 8 3517(1) to include OIG agents as tnveangKtlve offloera 
authortaed under TlOe 01 to receive such infannaaon for the p ertonuance of 
thdr tavesti 0 dlve or lair enibxceaient duties. However, you also cite a 3000 
OLC opinion reganUng ftlfwrmlF**^" of Utie ID material sa narrowly 
construing the term “official duties.* to limit disclosure to law enibreemeni 
ftWrtaia io sthHill 4 ms when It la “rented to the law enfoveement dudea* of the 
receiving officer. Because the 3000 OLC opinion arose In the context of 

omi w tirtn of 71116 ID maicilal outside of Department to the Intdllgenoe 

cammunlfy. we do not believe It predudea the GIG or other offlflala wtthfei the 
pepa fNiiwi* turn n tfHrtTTtTig TsHg HI matola] to cooduct Buportslan or 
overalght of law eufriiiisnumL 


In sum. we beheve ffia OIG la authorised to raedve THk m Oitenala 

iwxVy htsii rtig ^ nag if rt ew Art and TlUe HL Ixaleed Ilia OlO has 

tf rcorivad — i«»l> twfhwwi Hww oiMiijwiiintM. indudhig 

Hw BWt , *n ftMit Vho nWYa ^Mrtrtnj that grtaSMl 

iBif peiauund ara in ttiaipItaTifr with 

!■ — amt It la wHUBin ag nap. tt»«t imr inie rf 

if n l frm gw^jayad laf 1— 


Acoordlngly. I aak that you reconsider ttic bants for allowing ffiaOtO to 
have to ntte in toffinnaikm tn our ma t n tal wttne a B w aiiaul l e vlaw. 

^tti Ui^ aa Ammrr^tfA te OSb memflT B flfhn n. I ICqucal that fOU 

tVf* WVM mnA rt/hmr H qiftlMa ctmyopglia shoidd faOSlde tfag 
010 woeaa to lltXe in nmlartal fin lia overall iwvlewa and taveatfgattona la aS 
sneb entton. uhleaa the Altana^ General tDVokea Secllaa BE of the Act Id 

pravent nodi aocoaa. 






imgy4,2fiU 


Cypitiia Scteedir 
Acdof hupecittr OcumbI 
Dt ymua atf of/iafeaa 
Wachaagtoo. DC 20530 

DMrMB.Scluiate: 

t as io noe^ of four Ictlcn dated Dcpember 0 md OeecBiber 16^ 201 1, MCttng flnlh 
yom vkem nganfing dw OfBoe ofdv h apB rt o f OeBcnl*a (010) iWUQr to aeceai pnd Jny 
nstottel unter Rnb 6(a) of Ih* FMtal Rides of Crtadoal ftooedov^ iii&nniicB obidMd 
paranaiuSaGriaa tOSluoftlttFUrCtodSiRepDctliigAcl* ISIIB.C { toil (PCR^and 

]»trTMTrt m Hm Pw^mI Vhetiy Am, P*** 01 nf A« OmnftM Otfaia 

Onttoi Bd Saft SMB Act of 1961. aa amc^Dd, It U^.C M 25 102522 CTilie m). 


O 


Aa jfoa la>w. tha CMSke of Couaad (OLC)k (be oiiity wttfaiii Ac Baaeutfve Bnodi 

ito pWMft ii fa fwtidlag aii iho riBi v* legal advice abototbeaeiypaiflfoMttBi, baa ftcci 
oogaddering (be fanea nted by TOOT rafaeatt. OLCa aatahUabad pnedoe ia to leftalD fitno 
icaddag ley final oanehalooa odfl it bn aoSdtad Bad iccehed (be vleiira of aO tfbcaed paitiea. 
iaotodhyOlO. m Utmt f t« wtw ^win y OLC bos advisad BO lliai M 

(fata (bat. bonew, (bay an Bol pomaded dial (ha fa^eetoi Ocmen) Ad laovidca aniboriQr (D 

ai I ao will laan t lba m n ritr n ilin lamlnlnai nii itaiii ii nr iti ai mitnaifTm rnnobint \u Tfii 

(taMaa fcftvaBoed atov^ 


I teve caaaabnd with OLC ai length aboto waye (bat, fXUMMa wbb appikahle law, (ha 
Dapaftneat caa cuoe (bac OK) ooolbiiiea to bofve aoeaaa 10 iba omfiedala b aae^ fa bs 
caaeaiUwoifc. W!lbinlbeIioii(aofdiele«w;thaAiuaxqrOenenlaBdlhB¥eeoihaMndieffad 

QM with bmaadkfa »eca«t tn dogtnn«rfl» naoMnry far (M ifaorottgh md 
dlbadvaiavlawofipeedlenallBn. Wbmawyovhaveiaiaedaniocaia wMiaadioiaa 

■ BilA t ' Ji awg ijpoMta flm yon nead. ng haw fcnnd vya to provide yea accBBe 
yt IT*— T**Tt l*nt. ft j*"* ■> imr «■■**< "g rw<ntia» 1 0 , 1, OPO confafiy tao 

twa u wMtf ifwt tHi h fri# ftn p ntwg rtminu ift ifca pcaantliDe. m wa aaplitned 

at our Deembo meetfiig. whee poadUa under eatea^ law. ne wIQ ooatfan to woih viidi 
OiC to develop DepartDttBMvfda pididea (fan weald aaaan dial doGOsteats an made amUable 
tft Otn **» "■*** 



O 
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M& CyniMt Sehaedir 

J8maiy4.20l2 

P8p2 


To olMta i defSnHh« nsv^er lo tfiese lepl qoMlions, I hive ahwed your tetan wiUi 
OLC eed Mked thii OIjC provide • (bnnfll opinion f^Ddiee the conslnictioo of Seetioo 6(iKI ) 
of Ihe In^eeior Cenoni Art. 5 U.S.C. App. 3. end die Oia*e icoae to snsd jwy oiiacU. 
iafariBedon cAileiiMd pununt lo Seedon 168lnerFCRA,iadfatfbmMeiooobii^Rdpuaueiillo 
TUeDl. nMiscoodiMiewiKOrfiDdthOLCtoeasvetlnltheyhevedielMieftiofyourvipM 
ndpesqiecdireonanBebsoea. ({^Bft«OLCkieGonipleiedi]fopWoa.youbeiieWiheaddla4i 
•*■*»*— do aol provide joor offlee w(ib toeeei eo tenni diet aOew h lo poftann tis ovcrridfal 
imoiofiitegislMiveociioniDejrbefMceeany. llookfbrv«ndiDwaikiBtw^ynttiriDciiecdoa 
is anlnittly required. 


Snoaely, 


^ jBBrol4.Cole 

OepMy Adovsey Oeaenl 
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of <Scn«nd 

anai 


Hnch 16. 2012 


Mb. Cynthia BdoaOn 
Afitkif lupoeterOcDefal 
1I& DcyWtaortof Aatfee 
M) PcuiyfVBii Avb. NW 
V^fa^ DC 20536 

DoarMaScteete: 


O 


AalM^lBiDediBOBriae«Bl «l!iffli BitonB«adnyla>ig<rfJiaMT4.2BI2,lMiC0Q ra i tt B d 
«»» tfm nWle* lha t wi^i— <1^^— I *«T •*•*<— ** fc»ai«T»«lo^ 8> w— 

topaAoBaflkctMyittwcaifhlaitaiiiiL Tow^ihtf cad, ^AaomeyOnanl and 1 have 
wofad over the pa« aevaal moodiB «» BMfca eatilD OK) hae Oh raatiriaU Meeavy «» 
iiaatia I III napilng lOMirmra Wobaveilaoto d i nrtpd ttataet com a ftBw IaidevBlcyhn 
D a i a iw w nfi wM r pnllfire tn main rfonniTrnt i aviilihln tn yrnir rtfUrw Trfitimit fhr iwwrt fhr fr 
MHBue daianiiBatiooa. 


Your office leapooded that, ataheuib you wa giatefid &r oer eflbfti, yoa bdieved dua 
(ha m propoead wei faieoaaiaBBt Secdoe 6(aXl) of 0» Oonal Ad. 5 

UAC.AfykS.cnllhaipooSeBtaWmypRmdeiBKiaiaa. TbnadvetMIafalqocadoiia 
pcaortad, 1 adccd n flphdoo finiD (be Office «€ Counaal (OLCX (he eai^ wttJa ttsa 

EiaeatheBnacbtel leaelvo rach diapuiee. 


Bolb your office and the Couacil of bapedon Oeaoal CB IdBffity and Effietaiey 
CCIQtE) have muaand (hat the D c pa rt MOtfvHih dia a t he fcgoaei far ■lOpiidaaflointXC 
(leeaaae OlO ad CIOIB have faidkaiad lo nia ttiel they an aMbfied wi(h the teima of aceaaa 
cmaiilybeiogiaodded. You have alt fauflcetcd dea OKI tea lecetvcd aJI meteriai l e tpeeahe 
to ih pandteg levlevpB Bud no loager bdfevce ftoe b a aaed to icaolve (he kpl qiwthaa 
lamtal flnm ' «—«*«"*•*«* «*>■* tfct la* a— i fa 

taeeecdwtlhdevelophigDepaitaaat-eddepoDdaacoBcendiighaae cCT atntafc rB tkaL Ihaaa 
polHea tmH OMfc to ^»**** y*” iM>te*w *y i uM mm iltMB ta enOAi 

ty ihBtmaanflheapeetfiertatuiPfyfDViaiDPa 

atbaoe. WeMllemafclDnMnciniig|oufabflhyiDrttaiphdbHnatloa.btityonuDdcaa(andthat 
■rma tn BfaiMi cah n if nl f i nf faftinnarinn majha Irjafly p r Tnilr a llTlf nn (tim^ immiT ihiIt (n 

md inn-ar rt ntw r a m p niln nf Infrimmitlnn may nnT tii pneaHild n iH 


O 


!a UgM of (ha teegoii^ 1 iaftad ID fadacm OLC (hat m ftnatti opteioB it DO (oaser 
needed oaAelagdbaDaa that iMve bean lalaad. ttbeaaoodBgdHtOLChaaalieadypaovIded 
tatsaal legal advice upon adddi ffie Attmiey Omni ad ( have idled aa a hasle ftr aaoiiqg 
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Kb.QRilliliSdnBli( 

rmi 

■to niniiMiudifir—loillfcniiaicBhtdIlc review. leocoiiiegsyontiieM^OlCw 
1^71 ■!■.■» iijiihim iiii I iiii illy. ri"< Jtirr ti-— ^ 

BSeotailSWeoflto WrCredhBepoiltag Aa. I5UAC i Wll 
Sotodnawm B ita l«Ual WieBp Am, Tok ffl of the Oniiita CitaM Om^ 

SMnAaeri»a,e*nieedal.llUjtjC.H2II<>^ril>)«°>)- 

PtoelaoietoovirlfjooiiiVeewilhMTOfitafcnwile*. If I do a* beer Hem jme 

«(ija» » weik, I «in wbbitaw Ibe icaiea fcr m opliiloo ftom OIC. 




JnsMOrfo 

Ot^iayAiuaagfOmttai 
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a& Dipiitnwitf of jMrifcg 
Office c/ dit Depo^r AsoiiMgr Geaeii 

O 



April 11. 2012 


Kb. Candle Scteaiter 
Actios io^MCior OepoMl 
U3. DcyMMOl of JUANC 
WMlii&gK».DC20SM 

DeorM».Scinedar: 

The Office afifcelttipeccorOMml(*'OKr)accinducthigewevfewofdicBuro>tt of 
Aioobol, Tohocoo. Fliarms and BxpIoAvee ("ATF^ iovcsti^efaMB kjio«m as OpcnHoa PM nd 
Parian and Opcntioo WUa Rcoeiva, as vfffi as the AIF fanotiiA^Ott ofsOecBd oMoal 
irwihft liy fam-ffartiM Fjnawy, InticeamsofthiifevimkttaBOliOhnsoiishlpeflfied 
iotimMaBftanvaiioBsDapMSMrfcoiiipoMBB. Tht Crtnri^ DhrUoa has identiSad oanafai 

e»atatt^ pcmanl ta >♦« RbAmI Whg«ip AA Title fW of die OaanihM Crime 

Cottnil airi Sb& SMi Ad of 1 9tit, a amasdsd. t B UJ£. H 3510-2532 Onrioaflar *01110 
nr% m lapocaK t a tte OIO*s leqpM. TbeOtadiialDIvUaBlaaadvtedaeoflheiMaecif 

O ititiTlitij ni iiiftamailiiii simI lia a tirr i l ifil iiwj iBirliii tTinl infiwmariiw tn Itc fttiO As 

apIMnod beiow. I ha»e m b ciitm i Cbe Orfadasi Dhririoa 6o dtaloae thia i frfhmm tion to the CTO 

TiiliniiiTIITifnwini an In Y rA l pti ^i nrlarr m f^****"^* /tiBtwU > tta of 

TUe in intamatioa Bpaeida lei alesm part 

Any lavcatisAtf%« OT lew cafixoaneai officer ute, by Biqr aeana autinrind by tin 
diapM; In obiabed IftovdedSB of dw ocateoa of MQf vvfac. cnL or tleeiiroaio 
coanoniatiofl or evidanoe daslved ihanfioiD may m aocii CQitteals tt ihe eRm Bch 

ua is qi|sa|[Klata a the prapv perfccaanoe of Us effidat dntin 
tltl3.C$25t7(2X AsDeirafyAllORMyOeiKal.laaa'iawaktenBnaiiofIlea'adefined 

i«l8UJ.C 5 2510(7). aadnyofBcMdintaaa^ include siyetvIaQiyfegoiisttnUiyfbrlhe 

i^ anlialnailaTrif^rrrmnnttTTHi — r~1~‘ '*i — ^ — PuaRmaaecdoii 

2517(2% 1 mqf tfwnfin *^OTr This ID infecaMoD by dbdosiBg H io a msniMr dM eeaMa at 
to pedfam npprofdaialjr ay law enfocccniaat dotiaa. sddsh include fhae sepernsory 
rapofltibOttleA 


i 

f 




AIM caaduttcD wiA d» Offia of Lepl Couud. 1 have dearmined iha proviffiig the 
OIO whh aeon tt da Thk ffl fakfonnatioa in snestioD in coMBCliaD vvOli hs review of tine 
tawM^MenawfllaaAalda a gnau p iMa p afta as ne e and dbchaigK ofay crtatoallaw 
Latin pmiB i mpinlinn’ rTTnrTrP*"^T* Indeed, I Ihttyeepaci dal boib the OK>*aiiivesti 0 R{oo 
■m 1 Its mtaiqnat iqrat Tirill pTnildn fnfTTTiwtifm itat rill ihmty rniil tt — • 


O 
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Mi.C>i>lMiSeh«iiv 

PagcJ 



I>pKtinaa‘ic»iiiita»ll»«tifctcan«ni|>n)SiWpolk^ 

•nil»niiii(iinmlioofcctonKiliconneUio««iUllW»i*»icw. h mUm iMi dwlma, and 

becania tt iidM nai lesiili to pnileead BMiniab lieiii* diKloMd oottkh ihi Depmi^ I hava 
aeutmtortdiaiBiovidiwtliaOIOwlihaeoaaawiIiiitafciniaiionvianawiniiiatoae 
DMOaoa'i aai4« of ita <a»>tai tovaato^ioai and awnSatod (aoaaniiiooalaMeto only 
OlOpania*! adto eaianaa ias(xa«Wilf toe ooinplcito* Ala review and aukwriem nilio" "to/ 

•M rtM lnft»Miiaa lUaekAed. 
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Uni 


•B / KO t Oa i- , 

' with Radaetlon* 


32;ts;s«™-.i2-“S£S' ^^OOOldiDS to OtB SoiUltB 


HttFBL (U> 

A« Gnad JnsT IttfiinDAlloB (0) 

sa:;5gg:f rag Sgah,ri^^ 

Si^s:scs£»«’^““ 


Ic^ ooolwni (ilio fcciuBl iwpiMh 

(BR, tank wjnd*. «•«!*““ '*“®**J- 

1. rw.in.1 hwMlInaont (U) 

Rnta «(«X3XA) •»« CB) P«^ mittoBUi} 


dtttylo 

puiyo9oa> 


DiKtemo unite Rill* 6(eJPXA) h 


M«te injie*nnlngll»>ti«M«M»' 

1 li to be used only fbt tiune 
leo necessny to aaist io 


2 
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Unclusiflwl vrtlh Ra(tacOoni 


oifanjBg bdcitl ctimiM I"**- 






X Fcsciga InteDi^iiiCfii 

InfooMtiaDCU) 


(>, piOf «Dliml*0O » 
tooDO rfo« to prtdnoPiMWW to 

X ThiMt tofinmiitlaa 


Opuarflii, flily opl«in«<l «® 


s?:sSEStSsSaS‘"“ 

JSlS."2^-SS5rC!SS»w^ 


Sg^JS*£SS£-XSi«~»-^ • 

B. Tia«mM>tuWi(P) 

Ibe dtaloBW •»•>>“ of umbW 



uH c uBiw w o yon H - 

3 
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UnclM»SSw8i R«Sictlon« 


5 6103 •!»*»» fli***®*** 


26U.8£.9 


airit v»6 «ijr pxx**™* 
6103(I0P)- 






acbiuvid«m.cuawi«-«»«-«^J"“^<^ 

pip ^u3w^ in ftiaOlO- (P} 


piodDoedtodipOia. (W) .„. . 

*. is—.imifiWlnduitoftie !»•»*• 




- . ■>>.,,d«maa»ilyBatoH»J»[gr^ 

10 •BflW ^ "*"***7^ 



-gBOaEfWffWOWf' 


s 
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(jEiCIUST/WOFOBN - 
Unclassified with Redactions 


^inUcuterh.™ 50^ Ib^ibo OIQ . 

C.FJL Ctaplcc 1. infomuiUon, the Offieeof Oeeetal 

clffisifiMtion indude such diet e requested file 

F. Credit Reports (0) 

■Ibe Fdr Credit Rq»7« f if 

infoimaiioD from credit .. ^ 0^3 or in formatio n from craHt reports, we are 

requests ^ 
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- SEC 3 UIT//l<OPOnN - 
UnelMBifisd with Redactions 



Ftom apcoduDdoo ^ 

Infonnutioa. (U) ^ zm 

H.F.rd^Gov.rsn.«..orh..— 0^.h.«oeM.nn.don(0) 

iufcnnitiootottoFBL (U) i^n^tv 

. « „Tmi«;i«z«d«ideoftbenBttonal8ecurHy 


p^ap«aloodon.o*ldlca.^-^r^^ 

mavHllialudoawhiidonniilioii. ^^.™_,_^sMeclihatarequwtotfileconlMM - 
deK^e **etto cs Mt rotdotioM » 

irfdnnation P^vi'^ ^Tb. «viow«i to «aich for 5od> ^ 

ottlie iafbnnatioii. Ifnot.tlietuowiu 

I latonnadoo Suhlrc.toNoo.I.hcto.«..A;tr«o«U,M.»o,»d. 

Undentandint or Court Onlur (U) 

A roa^Ujclosuio wi* odito w^d* 

.J,p^ on ito tcooa. top<« W h. «» >“®>- “r^L 

OQ^ooMultodpriortoditdosmo. (U) 


-S fa C KHTl/MOTORW - 

7 
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a g cninywoTOiB * - 
Unclosslflact wHh Rftdseooni 


lafcoBifiaii wUl mm OBito pBtic^ ^ „rtrict the dtaJiwin rf«» 




IPS -S9T1WW '-I 

lofiaiitf&u ii 

SIf. ]h«iiiB,te«ttoa>c9Ki 
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ATTACHMENT 3 


IN THE UNITED STATES DISTRICT COURT FOR 


WESTERN DISTRICT OF OKLAHOMA 


Imam 

SJLED 

mi 1398 


IN RE MATTERS OCCURRING 
BEFORE THE GRAND JURY 
IMPANELED JULY 16, 1996 


[.omm 

MISCELLANEOUS #39 Um c£(Mi</v€ 


MOTION FOR ORDER PERMITTING DISCLOSURE 
OF MATTERS OCCURRING BEFORE THE GRAND JURY 


Tlie United States of America moves this Court, purwani to Federal Rule of 
Criminal Procedure 6(eX3)(A)(i), for an order authorizing the disclosure of certain matters 
occurring before Grand Jury No. 96*02, to attorneys, investigators, and supervisory personnel of 
the Office of the Inspector General (OIG) of the Department of Justice. 

In support of this motion, (he United States represents as follows: 

1 The OIG is conducting an investigation concerning the conduct of a Federal 
Bureau of investigation (FBI) Special Agent, including a review of certoin conduct by the Spedai 
Agent in appearances before Grand Jury No. 96*02. 

2. The OIG has jurisdiction to invest^te all^ations of professional misconduct 
by Diriment of Justice employees, inchtding, under certain circumstances which a/e applicable 
here, FBI employees. 

3. To perform its supervisory and oversight duties of evaluating the propriety of 
the Special Agent's conduct before the grand jury and to report its findings to the appropriate 
authorities, the OIG requires access to certain transcripts of proceedings and exhibits before 
Grand Jury No. 96*02. I^sclosure of such matters is proper pursuant (o Fed.R.Crim.P. 

6(eK3XAKi). 
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4. Disclosure to the OIG of the requested grand jury materials may be the only 
viable method to enable the OIQ to perform its oversight duty to ensure that the integrity of 
proceedings and conduct before the grand jury is preserved 

WHEREFORE, for the reasons set forth above and for such forther reasons as are 
set forth in the accompanying Memorandum of Points and Authorities, the United States requests 
that this Court issue an order authorizing disclosure of certain matters occurring before Grand 
Jury No. 96-02 to attorneys, investigators, and supervisory personnel of the OIG. 

Respectfully submitted, 


BILL LAND LEE 

Acting Assistant Attorney General 

Civil Rights Division 



U.S. D^artment of Justice 
601 D St, NW;Rm, 5532 
Washington. D.C. 20530 
202-514-4164 
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IN THE UNITED STATES DISTRICT COURT FOR THE 

JUN4 1398 


WESTERN DISTRICT OP OKLAHOMA 


*“9®WCfO«A 


IN RE MATTERS OCCURRING ) a • 

BEFORE THE GRAND JURY ) MISCELLANEOUS #39 

IMPANELED JULY 16. 1996 ) 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
ORDER PERMITTING DISCLOSURE 
Of MATTERS OCCURRING BEFORE THE GRAND JURY 

The United States has received a request from the Office of the Inspector General 
(OiG). Department of Justice, for access to transcripts of certain proceedings and other mateiiaJi 
occurring before Grand Jury No. 96-02 of the United States District Court for the Western 
Chstrict of Oklahoma The OIG is investigating allegations of misconduct involving a Special 
Agent of the Federal Bureau of Investigation (FBI), whidi in part involve purported misconduct 
before Grand Jury No. 96-02. 

Under Department of Justice regulations, the OIG is responsible for reviewing 
allegations of misconduct against Depanment employees, including FBI employees when so 
directed by the OqHily Attorney General. The Deputy Attorney General has directed the OIG to 
investigate alle^tions of misconduct made against FBI employees in connection with matters that 
include their conduct in proceedings before Grartd Jury No. 96-02. 

Pursuant to Fed.RCrim.P. 6(eX3KAKi). a court order authorizing disclosure of 
grand jury materials to the OIG may not be necessary as a prerequisite to OIG personnel gaining 
access to grand Jury material pertinent to matters that it is reviewing. Instead, because the 010 is 
exercising supervisory and oversight functions with respect to the corniuct of investigators who 
appear before the grand jury, disclosure of the pertinent grand jury materials to the OIG would be 
proper pursuant to Fcd,R.Crim.P. 6(eX3XA)(i). which permits disclosure to “an attorney for the 
government for use in the performance of such atlom^^s duty[.]" without the need for a court 
order. If there has been misconduct before a grand jury, a review of grand jury materials by the 
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OIG is essential to ensure the inti^ty of the grand jury prooeedings- 

Neverthetess, in the face of some of the broad language hi United States v. Sells 
Engineering. Inc.. 463 U.S. 418 (1983), that "disclosure to attorneys other than prosecutors 
[must] be judicially supervised rather than autOfnatie(,]" hi., the United States believes that the 
most cautious and prudent procedure would be to obtain a court order authorizing disclosure 
pursuant to Fed.R.Crim.P. 6(eX3XAK>}- Sells opinion recognizes that disclosure of grand 
jury materials can be made to persons who are not rwcessarUy "prosecutors." such as a 
"supervisor* and members of the "prosecution team," id. ai 429, rtl I, but who are nevertheless 
indispensable to an effective criminal law enforcement eifort To perform properly their oversight 
role, supervisors must be able to review grand jury materials for the purpose of dotermining 
whether prosecutors or invesUgators have engaged in misconduct before the grand jury 
Otherwise, the alleged misconduct, if it existed, could go unchecked, thereby subverting the 
Nvorkings of the criminal justice system. For this reason, it is appropriate for the OIG, as a 
delegee of the Attorney General for purposes of overseeing and advising with respect to the 
ethical conduct of Department of Justice employees, to review grand jury materials and make 
recommendations to the Attorney Genera) or other supervisor regarding conduct in particular 
cases. 

In addition, the order as sought here does not implicate the policy concerns 
addressed by the Court in Sells . Tfie grand jury material sought by the OIG is not being obtained 
in furtherance of any civil investigation of the subjects of the grand jury inquiry, but rather to 
review cenain conduct of a Department employee before and in relation to the grand jury 
proceedings Without this disclosure, there may be no way for administrative action to be taken 
against Department employees who commit misconduct in the grand jury. 

For the foregoing reasons, the United States urges the Court to enter an order 
authorizing disclosure of matters occurring before the grand jury that are relevant to the OIGa 
investigation of misconduct to persormd of the OIG. Such personnel will be advised of their 


- 2 - 



100 


rcsponsibilitiet to protect grand jury maierfab in accordance with Fed.R Crim.P. 6(e)(3XB). 


Respectfully submined, 


BOX LAND L£E 

Acting Aaastam Attorney General 

Civil Rights Division 



U.S. Department of Justice 
601 D St., NW. Rm 5532 
Washington, D.C. 20530 
202-514^164 


- 3 - 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OP OKLAHOMA 

IN RE GRAND JURY PROCEEDINGS; MISC. NO. 96-02 

A FFI D AVIT OF INSPECTOR. GENERAL MICHAEL R. BROMWICH 

Ir Michael R. Bromwich, do hereby declare and state as 
follows: 

1. I am Inspeotbr General of the Department of Justice, and 
I am an attorney authorized to practice law on behalf of the 
Department. The Office of the Inspector General is responsible 
for investigating allegations of misconduct made against 
Department of Justice employees, including employees of the 
Federal Bureau of Investigation when so directed by the Deputy 
Attorney General. On October 3 , 1997, the Deputy Attorney 
General directed the OIG to investigate allegations of misconduct 
made against FBI and other Department employees for their conduct 
following the death of Kenneth Trentadue. 

2. The OIG has received allegations that an FBI Special 
Agent may have testified falsely before the grand jury that was 
investigating the death of Kenneth Trentadue. Obtaining grand 
jury materials relating to the conduct of the FBI Special Agent 
before the grand jury Is essential if the OIG Is to properly 
evaluate the merits of the allegation. 

3. The OIG and the Office of Professional Responsibility, 
two of the Department entities responsible for investigating 
allegations of misconduct against Department employees, have 
received grand jury material In other matters pursuant to their 
responsibilities to investigate misconduct, in 1984, the 
Department of Justice office of Legal Counsel issued an opinion 



on behalf of the Departnent stating that the limitations set by 
the Supreme Court in United States v. Sells Engineering. Xnc. . 

463 U.S. 418 (1983), did not apply to disclosure to Department 
ethics offices in the conduct of their official duties, on the 
basis of that opinion, the OIG and OPR have, in appropriate 
cases, sought access to grand jury materials in investigations of 
misconduct before the grand jury. In all matters within my 
knowledge in which requests for disclosure have been submitted to 
them, the courts have granted access to the materials. 

4. Personnel of the OIG are aware of their responsibility 
to safeguard grand jury material pursuant to Federal Rule of 
Criminal Procedure 6(e} and will conduct themselves accordingly. 

I declare under penalty of perjury that the foregoing is 
true and correct. 

June 3, 1998 

Inspector General 


Michael R. Broni^ch ^ 
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IN THE UNITED STATES DISTRICT COURT FOR THE 



WESTERN DISTRICT OF OKLAHOMA 


mi 


n 


IN RE MATTERS OCCURRING 
BEFORE THE GRAND JURY 
IMPANELED JULY 16, 1996 


1996 




MISCELLANEOUS «9 



'h 


ORDER 


Upon the Motion of the United States Aftom^ for (he Western District of 
Oklahoma for the issuance of on Order punmaiu to Rule 6(eK3XA)(>} of Federal Rules of 
Ciiminal Procedure, and for the reasons set forth in the accompanying Motion and Memorandum 
of Points and Authorities, the Court finds that (he Department of Justice Office of the Inspector 
General (OIG) investigation of alleged misconduct before the grand jury is supervisory in nature 
with respect to ethical conduct of Department employees, including a Special Agent of the 
Federal Bureau of Investigation. Accordingly, disclosure of grand jury materials to the OIG 
constitutes disclosure to *'an attorney for the government for use in the performance of such 

attorney s duty[.r Fod.R.Crim.P. 6(eX3XAXi) 

Accordingly, it is hereby ORDERED that appropriate personnel in the Office of 
the In^>ector General may be granted access to matters occurring before Grand Jury No. 96>02 in 
connection with an DIG investigation ofaDeged misconduct by an FBI Special Agent in 
proceedings before that grand jury 



jGfaief United States District Judge 
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ATTACHMENT 4 


ONITBU StATBS DISTRICT OODRT 
FOR THE MBSTBKN OISnuCT OF OKLABOKR 


OOCjiHtii) 

FlLPiy 


DEC 8 - 1998 


XM RB MATTERS OCCDRRIRQ ) 
B8P0RB THB GRAND JURY ) 
INPANBLBD JULY 16, 1996 ) 


MISCBLLANBODS »39 


MO TION FOR ORDBR PBRNITTING OISCLOSURB 
OF. MATTBBfi OCCPBRIMS BBTORB TSB flBAMn iTTTRY 


Itie U&ited Statea of Aaerlca novas this Court, porauant to 
Federal Rule of Qrlminal Procedure 6(e) (3) (A) (1), for an order 
authorizing the disclosure of coatters occurring before Grand Jtucy 
NO. 96-02, to attorneys, investigators, and st^rvisory personnel 
of the Office of the Inspector General (OIG) of the Department of 
Justice. 


In 8\qiport of this aotion, the united States represents as 
follows t 


1. The OXG is conducting an investigation concerning the 
conduct of eaployeea of the Bureau of Prisons (BOP) and the 
Federal Bureau of Investigation (FBI) follosing the death of 
Kenneth Michael Trentadue, who was an insBate in the custoi^ of 
the BOP at the tine of his death. The OIG investigation includes 
a review of the conduct of BOP and FBI eo^loyees in appearances 
before Grand JUxy No. 96-02. 

2. the OIG has jurisdiction to investigate allegations of 
professional misconduct by Department of Justice eo^loyees, 
incl uding BOP enployees and, under certain circumstances that are 
applicable here, FBI eiqployeea. 

3. TO perform Che 010*8 supervisory and overside duties of 
evaluating tha conduct of BOP FBI eiq>loyee8 in their 
testimony before the grand jury and in interviews to law 
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(. 

entorcenent officera axid to report tfae 010' a findings to the 
appropriate authoritiea, the 020 requires acceaa to the 
tranacripts of proceedings and exhibits before Grand Jury No. 96- 
02. biaclosure of such mattera ia proper pursuant to 
Ped.R.Crim.P. 6(e) (3) (A) (1) . 

4. On June 4, 1998, thla Court granted the 020* a request 
for acceaa to a liaited portioa of the grand jury materials ia 
order to facilitate the investigation of possible misconduct by 
an FBI Special Agent. Since that time, tha OIO has obtained 
evidence that has broadened its inquiry evidence that BOP 
eaq>loyeea may have coomitted misconduct by testifying falsely in 
the grand Jury or in interviews to law enforcement agents. 
Accordingly, the original basis for this Court's granting the 010 
access to a portion of the grand jury record — facilitating an 
investigation into allegations of grand jury misconduct now 
supports this Court's granting the 0X0 access to all testimony 
and exhibits before the grand jury. Such disclosure will permit 
the OZG to Investigate thoroughly allegations against tha BOP 
en^loyees. In addition, the OIG needa access to all grand jury 
testiiBony and exhibits because the OZG has baan unable to obtain 
all of the documents to irtiich the OZG believes it is entitled 
pursuant to the Court's previous order. 

5. The OIO has presented a coopelllng basis for concluding 
that disclosure to the OIO of the requested grand jury matarlals 
may he the only viable mathod to enable the OZG to perform its 
responsibility to ensure that the integrity of proceedings and 
conduct before tha grand jury are properly overseen 
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protected 

WKBRISPORB, for the reasons set forth above and for such 
further reasons as are set forth in the accoopanying Hsaorandun 
of Points and Authorities, the united States requests that this 
Court issue an order authorizing disclosxire of all xBatters 
occurring before Grand Jury No. 96-02 to certain attorneys, 
investigators, and supervisory personnel of the 010. 


Respectfully subsdtted, 



Acting Chief/ Criminal Section 
Civil Aights Division 
U.8. Department of Justice 
601 D 8t., NN; Bm. 5532 
Washington, D.C. 20530 
202-514-3204 
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IH BB raVTTBBS OOCORRDIO 
B8P0KB TBB OSAHD JURY 
IMPAIOLBD JULY 16, 1996 


UHl l-KU a-TATBS DISTRICT ODDRT nr" P MOO 

POK TB* HBST8SM DISTRICT OF OKLAHCWA «3o 


HISCBUJUIBODS *39 


MSHORAHDaM OP POISTS AND AUIBORITIBS IN SUPPORT OP 
ORDER PERMITTINS OISCU)SORB 
OP MATTBRS QCQTBRTlin BRPORR TUB gBAMD JURY 

Tbe United States bas received a request fron the Office of 
the Inspector General (010) , Department of Justice, for access to 
transcripts of proceedings and other materials occurring before 
Grand JUry Ho. 96-02 of the United States District Court for the 
Mestem District of Oklahoma. The OIO is Investigating 
allegations of misconduct involving eiqployeea of the Bureau of 
Prisons (BOP) and the Federal Bureau of Investigation (FBI) , 
which in part Involve purported misconduct before Qrand jury Ho. 
96-02. 

under Department of Justice regulations, the OIO is 
responsible for reviewing allegations of misconduct against 
Department esployees, including BOP amployaas and, when so 
directed by the Deputy Attorney General, FBI enployees. The 
Deputy Attorney General bas directed the OIG to Inveatlgata 
allegations of misconduct made against FBI eiqployaes in 
connection with matters that include their conduct in proceedings 
before Grand Jury Ho. 96-02. 

Pursuant to Fad.R.Crim.P. 6(e) (3) (A) (i) , a court order 
authorising disclosure of grand jury materials to the OIG may not 
be necessary as a prerequisite to OIG personnel gaining access to 
grand jury material pertinent to matters that it is reviewing. 
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Inatead, because Che 016 is exerclelng Bupervleory and overelgbc 
ftinctlona with reapect co the conduct of DepactnenC eiaployeee who 
appear before the grand jury, diacloeure of the pertinent grand 
jury nacerialB to the 010 would be proper pursuant co 
Ped.R.Crin.P. 6(e) (3) (A) (1) , which permits disclosure co "an 
attorney for the government for use in Che perfonnance of such 
atComey'B duty!,]* without Che need for a court order. If there 
has been misconduct before. a grand jury, a review of grand jury 
materials by Che 010 is essential to ensure the integrity of the 
grand jury proceedings. 

Nevertheless, in the face of some of the broad language in 
rmirad v am in ien<,<n»«T-tnn t..,. 4G3 o.s. 418 (1SS3), 

chat "disoloaura to attorneys other chan prosecutors (muac] be 
judicially supervised rather than auComatlc ( , ] * td. . cbe United 
States believes chat the most cautious and prudent procedure is 
to obtain a court order authorlxing disclosure pursuant co 
Ped.R.Crim.P. 6(e) (3) (A) (1), The Sella opinloa recognizes that 
disclosure of grand jury materials can toe made to persons who are 
not nacessarlly "proBacutors, * such as a "supervisor'’ and members 
of the "prosecution team," id- at 429, n.ll, Inic who are 
nevertheless Indispensable to an effective criminal law 
enforcement effort. To perform properly chair oversight; role, 
supervisors must be able to review grand jury materials for the 
purpose of dacermlning whether prosecutors, Inveacigacors, or 
other wlcnaBses have engaged in misconduct before the grand jury. 
Otherwise, Che alleged mis conduct, if it existed, could go 
uachec)ced, thereby subverting the worlclnga of Che criminal 
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justice system. For this reason, it is appropriate for the OIG, 
as a delegee of the Attorney General for purposes of overseeing 
and advising with respect to the ethical conduct of D^^artsient of 
Justice esployees, to review grand jury laacerials and make 
recoamendatione to the Attorney General or other supervisor 
regarding conduct in particular cases. 

In addition, the order sought here does not in^licate the 
policy concerns addressed by the Court in fieiia . The grand jury 
material sought by the OIG is not being obtained in furtherance 
of any civil Investigation of the subjects of the grand jury 
inquiry, but rather to review certain conduct of Department 
en^loyees before and in relation to the grand jury proceedings. 
Without this disclosure, there may be no way for adtolnistrative 
action to be taken against Oepartnent enployees who conmit 
nisconduct in the grand jury. 

The united States, on behalf of the OIG, previously moved 
the Court to grant the OIG access to a limited portion of the 
grand jury materials In order to facilitate Che OIG's 
investigation of possible grand jxiry misconduct by an FBI Special 
Agent. Based on Che reasoning set forth above, the Court granted 
the United States* request on JUne 4, 1996. However, the OIG 
believes that it has not obcainad access to all the relevant 
documents pertaining to misconduct by the FBI agent. 

Accordingly, the 010 needs complete access to the FBI documents 
and files in order to eneure that all relevant documents have 
been disclosed. 
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Xn &dditloa, the 0X0 has obtained evidence tbat bas 
broadened its inquiry evidence that BOP ecployees nay have 
coBBBitted fulaconduct by teatifying falsely in the grand jury or 
in interviews to law enforcement agents. Accordingly, the 
original basis for this Court *s granting the 0X6 access to a 
portion of the grand jury record facilitating an investigation 
into allegations of grand jury misconduct •• now supports this 
Court's granting the OIG access to all testimony and exhibits 
before the grand jury. Such disclosure will permit the 0X0 to 
investigate thoroughly allegations against the BOP eiic>loyeeB. In 
addition, the 0X0 needs access to all grand jury testimony and 
exhibits because the 0X0 has been unable to obtain all of the 
documents to which the 0X0 believes it is entitled pursuant to 
the Court's previous order. 

For the foregoing reasons, the Onited States urges the Court 
to enter an order authorising disclosure of matters occurring 
before the grand jury to OIQ personnel. Such personnel will be 
advised of thair reatponaibllitias to protect grand jury materials 
in accordance with Fed.R.Crlm.P. 6(e} (3) (B) » 


Respectftmy suhsdtted. 



302-514-3204 
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amrsD states district 
FOR THE KBSTERN DISTRICT OP OKUHOMA Cl" 2 - 1993 


IS RE MATTERS OCCURRINO ) 

BEFORE THE GRAND JURY ) 

IMPANELED JVLY 16. 1S96 ) 

ATFIDAYIT QP nWPBCTQR GEBERAL MlCHAm. p amwrrB 

I, Michael R. Bronwich, do hereby declare and state aa 
follows: 

1. I am Inspector General of the Department of Justice. 

The Office of the Inspector General (010) is responsible for 
investigating allegations of misconduct nuuie against Dcpartitent 
of Justice employees, including eiqployees of the Bureau of 
Prisons (BOP) emd, when so directed by the Deputy Attorney 
General, engiloyeas of the Federal Bureau of Investigation (FBI) . 
On October 3, 1997, the Deputy Attorney General directed the 010 
to investigate allegations of misconduct made against FBI and BOP 
enployees for their conduct following the death of Kenneth 
Trentadue. The 010 invastlgatlve team consists of attorneys and 
investigators. 

2, The 010 tiae obtained evidence indicating that several 
BOP employees made false statements during interviews with the 
OIO, or to other law enforcement Investigators, concerning 
matters that we Iwlleva would have also been the subject of 


jis^aoeims.cra 


MISCELLANEOUS #39 
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queationiag in the grand jury. Consequently, the 016 has 
broadened its inquiry to datemdne whether these individuals 
conndtted perjury beiore the grand jury. By obtaining grand jury 
niatexials relevant to these issues, the OIO will be in a position 
to (1) determine whether esnployces testified falsely before the 
grand jury, and (2) evaluate the full extent of enployee false 
atatements to investigative agencies at various stages of the 
inquiry. Providing the 010 with the grand jury teetimony will 
complete the 0XG*a access to the universe of relevant information 
and afford the 0X0 the oj^portunity for a full and cooplete 
asseasnent of employee misconduct. Such an evaluation requires 
reviewing the eogtloyees' grand jury tranecrlpta, the transcripts 
of other wltnesees «dio msy have testified about relevant issuea, 
and documents that pertain to these issuae. 

3. Accesa to the conplete grand jury record is also needed 
in order to inclement this Court's previous order. On June 4, 
1998, this Court granted a request made by the United States on 
behalf of the OIO to obtain accese to a limited portion of the 
grand jury materials in order to investigate poeslble misconduct 
by an FBI Special Agent during grand jury proceedings. Over two 
months after the Court's order and after repeated requesca to the 
FBI for relevant documents, the OIO finally received a document 
that beaxa heavily on the quaatlon of whether the Special Agent 
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cononitted miacosduct. Because the OZO has only been provided 
limited access to grand jury materials/ the 0X0 investigators 
have not been able to review the complete and unredacted FBI 
files to find pertinent evidence but instead must rely on the 
FBI<a interpretation of what should be disclosed under the 
Court*s order. To date, this system has not resulted in the 
timely disclosure of relevant documents. Accordingly, I believe 
that the only means to ensure that the 010 obtaine all documents 
relervant to the issue of possible misconduct by FBI eo^loyees is 
for the OIG to have unfettered and unfiltered access to all of 
the grand jury materials and the FBI records. 

4. The OZO and the Office of Professional ftesponaibility 
(OPR) • two of the Department entities responsible for 
invesclgetlng allegations of misconduct against Oeparemant 
employees, have received grand jury material in other matters 
pursuant to their reeponsibilitiea to investigate misconduct. In 
1964/ the Department of Justice Office of Legal Counsel issued an 
opinion on behalf of the Department stating that the limitetione 
set by the Supreme Court in tlnited statea v. Sella Bnoineerina. 
Tno. . 463 U.8. 418 (1963), did not apply to dieclosxire to 
Department ethics offices in the conduct of their officiel 
duties. On ths basis of that opinion/ the 010 and OPR have/ in 
appropriate cases, sought accese to grand jury materials in 
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iovastigatlona of mlaconduct before the grand jury. In all 
matters within my knowledge In which requeste for disclosure have 
been submitted to them, the courts have granted access to the 
material a. 

4, Personnel of the 010 are aware of their responsibility 
to safeguard grand jury material pursuant to Federal Rule of 
Criminal Procedure 6(e) and will conduct themselves accordingly. 

I declare under pezuUty of perjury that the foregoing is 
true and correct. 

November 33, 1998 

Michael R. Bromwich 
Inspector General 
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DNITBD 8TATBS DISTRICT COURT 
FOR TBB RBSTERN DISTRICT OF OKLAHOMA 


oocKao) 

BOMA I IL< 


ED 


IN RS MATTERS OCCDRRZNO ) 
B8F0RH TRB GRAND JURY ) 
IMPANBLBD JULY 16, 1996 ) 


NISCBLLANBOUS #39 


order 


or 2 - 1998 

CrVuli i"; ft ^ 

“ESIWOBt Of fldlA 

.omr* 


upon the Motion of the United States for the lemience of an 
Order pursuant to Rule 6(e) (3) (A) <1) of the Federal Rules of 
Criminal Procedural and for the reasons set forth in the 
accoeqpanying Notion and Nemorandum of Points and Authorities, the 
Court finds that the Department of justice Office of the 
Inspector General (OIO) investigation of alleged sdsconduct 
before the grand jury is 8tq>ervlsory in nature irith respect to 
ethical conduct of Department enployees. Accordingly, disclosure 
of grand jury materials to the OZO constitutes disclosure to "an 
attorney for the government for use in the perfoxmanoe of such 
attorney's duty C>] " Fed.R.Crim.P. 6(e) (3) (A) (1) . 

Accordingly, it is hereby ORDERED that appropriate personnel 
in the OIO may be granted access to matters occurring before 
Grand JUzy Mo. 96*02 in connection with an OZG Investigation of 
alleged misconduct by Department of Justice en^loyees in 
proceedings before that grand jury. 
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ATTACHMENT 5 


OK the united states district 

WESTERN DISTRICT OF OKLAHOMA 




FILED 

NOVI 5 t999 
KKnaiiaMtaai 


IN RE MATTERS OCCURRINO 
BEFORE THE GRAND JURY 
IMPANELED JULY 16. 1996 



MISCELLANEOUS# 39 


MO TION FOR ORDER PERMITTING DISCLOSURE 
OF MATTERS OCCURRING BE FORE -niE QRAND JURY 


The United States of Ameiica moves this Couft. pmsuiat to Fedesal Rule of Ccimiiisl 
Peocedme 6(eX3XA)CiX ^ •» oxim siilhnriaitg the disclosiire of ceiliin matten ooconing befbie 
Gtand liny No. 96.02, to eeitain pereonnel of the Dqieilnieat of Justice (Dcpatnnein). 
b support of thia motion, the United States repctscnia as JoDows: 

1. The OfSce of the In speoto f GtaeiaI(OIQ) of the Dqp at t m enl of Justioe has conducted an 
invcstigaiion conoeniing the conduct of employees of the Bureau of Prisons (BOP) and the FedenI 
Buieanoflnvestigation (FBI) reganting events MimiiiiidiT^itigLrfHafhftfRemietfiMichtenYfntaduff, 
who was an nunatr in the custody of the BOP at the time of bis death. The OIG investigation 
mdudes a review of the conduct of BOP and FBI entpbyocs m ap peara n ces hefiue Grand Jury No. 
96JI2. 


Z b order to bdlitate thia invesdgalion, this Court, by Orders dated June 4, 1998 and 
DecembmS, 1998, granted OIOattanieys,mvestigalata,andsa|ieivisonaooesaUmatlen occurring 
betore Gtand Jmy No. 96.02 (Oidcas attached as Eahibit I). The Conrt reasoned that (he OlCa 
mvesdgatian is *siqierviaoiy m nature with respect to ethical conduct of Deptutmoit employees,’ 
and that aceoitlingly, diaclosuie to the OIG constituted a diacbsuro to ’an attorney (br the 
government for use b the performance of such attorney's duty” under Fedml Rub of Criminal 

Procedure 6(eX3Xi^X 


1 
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3. TheOIGwiUaoonoompletearepoitcontamiiigitsfiiidiiigL Thu report will Decassnily 
rely upoo and cootain excerpts firoin certain gjand jury material. It will also contain 
recommendalioiu tbal certain Departmeal of Justioe (Department) employees be puniahed for ttieir 
actknia in oonneetion wifo the Trentadue matter, including for their testimony before the grand jury. 

4. The OIC does not have the powerlo impose take any action against non-OlG employees. 
Therefora, in order for the OIG^ recommendattODS to be considered and for any ensuing actios to 
be imposed, the GIG'S report and the pertinent undertying gnnd jury material must be shared with 
otheis is the DepsrtmenL Accordingly, the OIQ requests this Court extend its earlier oiden to 
pomit such disclosure. Diacloanre of this grand jury material to these Department personnei is 
proper pmauant to FedJLCtioLp. tS(e)(3KAX0. 

WHEREFOSJE, for the reasooa set forth above and for such further reasons u are set forth 
in the accompanying Memorandum of Points and Anthotiliea and Affidavit of Acting Inspector 
General Robert L Aabbangh. the United Stales requests this Court issue an order autfaoriiing 
discloaure of the OlCa report and the pertinent undertying gnnd jury material to those Department 
peraotmel necessary for the OIGs recommeodatiooa to be carried out 

Respectfhlly submitted, 

DANIEL 0. WEBBER, JR. 



210 W. Fstfc Ave., Suite 400 
Oklahoma Oty, OK 73102 
Telephone (403) SS3-S7S2 
Facsimile (403) 333-8888 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF OKLAHOMA 

NOOl aOENKIS.CLERK 
U5.0IST. OOURT. WCSTTW OCT. Of OKl> 

ITT -BgJtiTv 

IN RE MATTERS OCCURRING ) 

BEFORE THE GRAND nmY ) MISCELLANEOUS #39 

IMPANELED JULY 1 6, 1 996 ) 

ORDER 

Upon the Motion of the United States Attorney for the Western District of 
Oklahoma for the issuance of an Order pursuant to Rule 6(eK3)(AXi) of the Federal Rules of 
Criminal Procedure, and for the reasons set forth in the accompanying Motion and Memorandum 
of Points and Authorities, the Court finds that the Department of Justice Office of the Inspector 
General (OIG) investigation of alleged misconduct before the grand jury is supervisory in nature 
with respect to ethical conduct of Department employees, including a Special Agent of the 
Federal Bureau of Investigation. Accordingly, disclosure of grand jury materials to the OIG 
constitutes disclosure to "an attorney for the government for use in the performance of such 
attorney's duiy[.J" Fed.R.Crim.P. 6{eK3XA)(i)- 

Accordingly, it is hereby ORDERED that appropriate personnel in the Office of 
the Inspector General may be granted access to matters occurring before Grand Jury No. 96-02 in 
connection with an OIG investigation of alleged misconduct by an FBI Special Agent in 
proceedings before that grand jury. 


FiLEn 

JUH 4 1998 
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IN THE UNITED STATES DISTRICT 


iOMWL 


WESTERN DISTRICT OP OKLAHOMA ^ 


NOVI 5 




IN RE MATTERS OCCURRING 
BEFORE THE CEtAND JURY 
IMPANELED JULY 16, 1996 


Wa 

Sffr 


MISCELLANEOUS# 39 


ORDER 


Upon the Motion of the Untied StaU Attomqr for the Weateco Diitrict of Oklibonu for (he 
usiiancc of m Otdet pimtunt to Rule 6(eX3XAXi') of the Fedenl Rulea of Criminal Praceduie, and 
for the reaaona eel fixlh in the accompanying Motion and Memonndum of Pointa and Autboritiea, 
the Court finds that by ordeca dated Tune 4, 1998 and December 8, 1998, this Court granted the 
Department of IirsticeOCBceoftbelnapectorGenctal CCHQ*) access to grandjurymaletiallbr the 
purpose of conducting a supervisoiy investigatirmofallegedmisoonductby Department of Justice 
(Departmeot) personnel before the grand jury. The OIG it finalizing a report of that investigation 
which will necessarily contain cxcerpta finm the grand jury material and which will alto contain 
recommendations that certain Department employees he sanctioned. In order for the Department 
to oooaidar the OlCt reoornmendationa and to impose any reaultiog aanctimia, qipmpriale 
Department penoanel must have access to the OIO report and the imderlying grand jury materisL 
Because in taking tneh actions, these Depattinem personnel would be engaged in a tupervitory 
fimetion, discloaure of grand Jury maletials to them oanstitiitea disoloaure to "an attorney for the 
government firr use in the perfonnanca of such attomey^ duiyt.]* FetULCrimf. 6(sX3XAXi)' 
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Accordingty, it » hertby ORDERED fhat appropriate penoonel in (he United States 
Department of Justice may be gnoted access to matters occuning before Qrand Jury No. 96^ in 
oonoeetioQ with inftitutmg and caityiog out any actioa against Depaitmeot penonnel that may result 
finm the OK7a repoit 

DAVID L. RUSSELL 

Chief United States District Judge 


2 
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DOCKETED ^ILED 

IN THE UNTTEO STATES DISTRICT COURT FOR THE NGVIS ^999 

WESTERN DISTRICT OF OKLAHOMA 
IN RE MATTERS OCCURRING ) 

BEFORE THE GRAND JURY ) MISCELLANEOUS « 39 

IMPANELED RJLY 16* 1996 ) 

MEMORANDUM OF POINTS AND AUIHORITIES IN SUPPORT OP 
ORDER PERMITTING DISCLOSURE 
OP MATTERS OCCURRING BEFORH THE GRAND JURY 

By ordas dated June 1998 tod December 8, 1998, this Coart granted attom^ 
isvettipion, tod npervison cnployed by tbe Office of bupector General (OIG) of the United 
Stalw Department otJusdcoaoceei to mattenocouningbeffireGrandJary No. 96-02. IBepurpose 
of ffie diacloaure waa to enable dm OIG to conduct an inveatigitioo into dm conduct of certain 
employees of tbe Bureau ofPriaoa ^O^ and the Federal Bureau offaiveBtigatioa (FBI) regardmg 
events sunounding tbe death of Kemetfa Mkfaael Ttentadne, who was an imnate in (he custD<fyof 
the BOP at the time of bis deadt Ihe OIG invtstigatioo inchades a review of tbe conduct of BOP 
and FBI employees in appearances before OraodJuiy No. 96-02. IngrantiDgtheOIGsRqoectfor 
access to (he grand jnry materials, die Court masoned dial tbe GIG'S investigadoo ii "supendaory 
in nature with respect to ethical oooduct ofDqMrtment employeea,” and that accoiriingty, diacloaure 
to tbe OIG constituted a diKloaore to "an attorney for the goverazneot for use in the pedbonanoe of 
such attoney*s duty* under Federal Rule of Criminal Procedure 6(e)(3XA)(i). 

TbeOlGa inveetigatka is now complete and ttw OlO will soon fiaalae n report containing 
itifindingB. Thiateport will necessarily rely upon and ooniamexorepta from grand juiymaieriiL 
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Tlw report will also ooatain rBconuneodaitooa (hat certain DqMrtntent of Justice ^Department) 
employeea be punished for their actions in ooonectioa witii the Trentadue matter, including for their 
(estitoony before the grand jury. 

The OIG does not have the attihontyto take action against non^lG employees. Therefore, 
in Older for (he OlGs recommendations to receive proper constderatioo and for any ««»««£ action 
to be taken, the report and the undertying grand jury material must be shared widi the appcopriste 
Department penonnei. Aooordingly, the OIQ requests this Court extend its eartieroideni to permit 
such disclosure. 

As was (he case with res p e ct to the earlier orders pcsinittizig OtG access, a court order 
sutbormng disctosure of grand jury materials to those Depsitment pereonnet who can take action 
based <Hi (he OIG^s report may not be required. because these individuals would be given 

accets in ooooectioa with the exeictseof a siq>ervisory fonction regarding the conduct ofDepettmcnt 
personnel who q>peared before the grand jury, disdosuce of foe pertinait grand jury to 

them would be proper pursuant to FedJLOriiiLP. 6(e)(3XAK0> which permits disclosure to **an 
attorney for the government for uae in foe performance of such attorney's duty[,]" without foe need 
for a oonit Older. PomiiiiDg the appropriate Department penonnei access to foe OlGs report and 
foe perttncnt undertymg grand jury material is ftsmtiil to that my grand jury «ntarOTn<4Mr» 

(hat may have occurred is q^rcopriaiely pordfoed. 

As was the case with allowing access to foe OIQ, however, foe broad staiemeot in United 


2 
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V Ig^li Rngmfjewnp 463 U^. 418 (1983)» fiut "ditclocuic to attorneys other than 
prosecuton [tnost] be judidiUy supervised nther than autoiDatic{»]’' uL tbe United States to 
believe tbei the most cautious and prudent procedure is to obtain a court order authorizing ditclostire 
punmaot to FedJtCrinLP, 6(eX3)(A)(i). Accoidinely, the United States seeks an exteoskm of this 
Coui1*BJune4, and December 8, 1998 orders to allow tbeOlGrqport and the pertinent uadertying 
grand juiy material to be shared witti those D^witment poaomiel neoessaty for the 
wcommcnrtarioos to be carried out 

who are not oeceasarily "prosecutorsi* sudi as a "supervisor" sod memben of the "proeeculioo 
team," at 429, n.11. but who are oevertbelea indispensable to an eflective criminal law 
ecforcemem efifoct To perfonn property dieir oversi^ role, supervisors must be able to review 
grand jury materials for the purpose of detennining whefoer ^venunent personnel have engaged 
in misconduct before the grand jury. Otherwise, the alleged nuaconduct, if it existed, could go 
unchecked, thereby subverting the wortdngi of the criminal justice system. 

For this reason, this Court found it ^jpeopriate for the OIG to review (he matters occurring 
before Otsnd Jury No. 96-02, and make recommendatioat based on that review. For the same 
reason, it is approprtsie that Department personnel necessary (o cany out these recommeadatioos 
have access to the fruits oftheOIGS labor. Indeed, without this additional limited disclosure, tbe 
original purpose of allowing the OIG tcceas to (he grand jury material would be largely frustrated. 


J 
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AamvCT ti girtfln would have been ccodiicted,bnt any i p propriiie aaocliom could not be impoaed. 

Fa the finegoing reatooa, the Umted States urges tbe Court to enter an order authorizing 
disclosuie of OICs report and tbe pertinait underlying grand jury material to those Department 
penoonel necessary to inatitute and catty out any qrproptialn aanctkms against the Department 
employees whose conduct is the snbjoct of the report Such penotmel will be advised of thdr 
lespontihilities to protect grand juiy materials in acoordmee with FeddCCriffi J*. d(e)(3XAXi)' 

RespectfiiUy submitted. 



Assiatant United Stata Attorney 
210 W. Park Ave., Suite 400 
OklahomaOty. OK 73102 
Telephooe (405) 55341752 
Facsimile (405) 553-SS88 
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FILED 

IN THE tmiTKD STATES D I5TIlDO^7i0f)BE NOV IS 1999 
WESTERN DISTRICT OF OKLAHOMA 
IN RE MATTERS OCCDRRINO ) 

BEFORE THE (»AND JURY ) MISCELLANEOUS « J9 

impaneled JULY 1«, 1996 ) 

APPIDAVrr Of ACnNBl NaPRfTlTO tIBNBRAL ROBERT LASHBAUffl 

!, Robert Aflhbcugla, do dodare md State tt foUowi: 

1. I m Artit^ fwfpftrtn r of tfag thnted States De pMtm B rt of JuitICe. HieOffiOQ 

of tfao T>»f piytOf Geoenl (010) is responsible for investigatuig allegations of miacondnct made 
tpiattPep ai tHtcn t of JuWiceempl<yeqL 

and, wfaeo so directed by the l^poiy Atuunpy Oenend, employees of the Fedenl Bureau of 
tiivesligalioa(FBI). OnOcSoberS. 1997,lheDef«ty AtlonieyGeiiBiddiieciedllBOKito 
iii ve stigale Httwp p t i fpm of loiiooBdBOt made agaiutFU sod BOP employees for their oondoot 
fegardiQg the events surroundiag die denth of Komeifa Tientadus. 

2. Hw OKysmvcsti|stioo has been completed and die OlO win aooBfiiialiZB a lepoft 
of its findiiigs. This report wdloBccaBarib^oontain excerpts fioni grand jury maSeriaL Ibe 
report win also conteio reoonmMSodaCioos that oertain Department of Justioe (Depamnent) 
employees be poDuhed for four conduct reUtfed to the Trentadue matter, inchidiiig for their 

teatimoQy before the grand jury. 

3. TteOIObasQopoirariDiakeaetiooagahiatnonOlOeotploycca. Suoh authority lies 

witeofoerDepoftmeotpenonneL Acc o rding l y, in order far the OKys terx imm e nd ati ons to be 
gi ve n p roper oo nrid w^^e** and for any saoctiona to be **Ty"*"*t, foe 0K3^ report and the 

onder|ytog grand jury nnat be shared wifo dw ap pro pr iate D^nttmaii perso nn el. 

Wi thrwiF fKia aAlifMwittl f jfwiftM ***^ nrigtnHl pm pftitw of alkwriag foa OlQaoceae tO the 
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gtsdjuiy mitenal wooMbeliisdy&usQsfied. An investigation would hsve bees conducted, 
b A any appfophate sanctions could not be imposed 

I declare penalty of pequiy dut the focegoing is true and coned 


Novembqjfe 1999 



Actmg Inspector Gmeia) 



127 


Material submitted by the Honorable Spencer Bachus, 
a Representative in Congress from the State of Alabama 
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Program Benefiting Some Immigrants Extends 
Visa Wait for Others 

By JUUA PRESTON FEB, 8. 2014 

Many thousands of Americans seeking green cards for foreign spouses or 
other immediate relatives have been separated from them for a year or more 
because of swelling bureaucratic delays at a federal immigration agency in 
recent months. 

The long waits came when the agenc)', Citizenship and Immigration 
Services, shifted attention and resources Co a program President Obama 
started in 2012 to give deportation deferrals to young undocumented 
immigrants, according to administration officials and official data. 

The trouble that American citizens have faced gaining permanent 
resident visas for their families raises questions about the agency's priorities 
and its readiness to handle what could become a far bigger task. After 
Speaker John A. Boehner of Ohio said on Thursday that the House was not 
likely to act on an immigration overhaul this year, immigrant advocates are 
turning up their pressure 00 Mr. Obama to expand the deferral program to 
include many more of the 11.7 million immigrants in the country illegally. 

Andrew Bacherl is one citizen caught in the slowdown. After he moved 
back to this country in August for work, he thought he and his wife, who is 
Austnilian, would be settled by now in a new home in New York State, 
shoveling snow and adju.sting to the winter chill. Instead his wife, Debra 
Bacherl, is .stranded, along with the couple's two teenagers and two dogs, in 
a luistily rented house in Adelaide, where the temperature rose in January 
to 115 degrees. 
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At loose ends, Mr. Bachert, 48, spent Halloween and Thanksgiving 
without his wife and diildren, and he opened his Christmas presents for 
them himself — on a Skype call so at least they could see what he had gotten 
for them. 

"I'm sitting over here on my own, and it's unbearably hard," Mr. 
Bachert said. At the current pace, Mrs. Baehert mil probably not travel to 
the United States before August. 

Until recently, an American could obtain a green card for a spouse, 
child or parent — pmbably the easiest document in the immigration system 
— in five months or less. But over the past year, waits for approvals of those 
resident visas stretched to 15 months, and more than 500,000 application.s 
became stuck in the pipeline, playing havoc with international moves and 
children's schools and keeping families apart. 

“U.S. citizens petitioning for green cards for immediate relatives are a 
high, if not the highest, priority in the way Congress set up the immigration 
system," said Giegoiy Chen, director of advocacy for the American 
Immigration Lawyers Association, the national bar association. "Tltis is a 
problem that needs to be fixed quickly." 

Many Americans are awaiting visas for spouses they recently wed, 
including Mukul Varma, ,qi, a naturalized citizen who works as a software 
consultant near Chicago. On a trip to India to visit relatives, he fell in love 
with Neetika Gupta, 26, also a software engineer. 1 'hey married in India in 
May. 

“To be honest with you," Mr. Varma said, “because I was a U.S. citizen I 
thought it would not be an issue to get a visa for my wife. I didn't put any 
Ihuughi into it." 

In mid-January Mr. Vai-ma flew back to India to sec his bride fertile 
first time in nine months. He applied for her green card soon aftc-r the 
wedding, and since then it has not advanced. Ttieir plans to start their life 
together in Ibis country are in disarray. 

"First it was surprise," Mr. Varma said. “Then dismay. Then it just 
becomes very discouraging. You feel helpless. You feel as if you did things 
the right way and you are penalized for it." 
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Christopher S. Bentley, a Citizenship and Immigration Services 
spokesman, said the agency had seen **3 temporary increase in processing 
times” for the citizens’ green card applications because of the deferrals 
program and ’’the standard ebb and now” of visas. 

Last year, officials said, the agency detected the problem and tried to 
speed up the green cards by spreading them out to three processing centers. 
In November, the agency reported it had reduced waits to io months, 
calling that a “significant step forward.” Officials said they hoped to reduce 
waits to five months, but not before this summer. 

Because there are no annual limits on green cards for citizens' 
immediate relatives, there arc no systemic backlogs. But initial approvals 
are centralized at the immigration agency in the United States. After that 
step, generally the longest, the visas must also pass through the State 
Department and foreign consulates. The law prohibits foreigners who want 
to become residents from entering as tourists while their documents are in 
process. 

After Mr. Obama announced the deferral program, known as Deferred 
Action for Childhood AjtIvhIs, in 2012, he gave Citizenship and 
Immigration Services only two montlis to gel it running. Agency officials 
scrambled. As of last week, 521,815 youths had received deferrals, with the 
agency handling more than 2,000 applications a day. 

'The agency drew rare prai.se from immigrants and advocates for the 
efficiency of the program, which is highly popular among Latinos. U has 
been widely regarded as a successful dress rehearsal for a larger 
legalization. 

But soon after the deferrals were underway, Americans with green card 
applications felt the impact. 

‘’Tou end up seeing a steep decline in approvals for people like me who 
followed the law,” said Forrest Nabors, 47, a political science professor at 
the University of Alaska in Anchorage, who filed in July for a green card for 
his wife, Zdenka, who is Czech. 

An immigration .service center near Kansas City assigned to handle 
both the. green card applications and many of the deferrals was rapidly 
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overwhelmed, officials said. But although the agency is financed by fees and 
does not depend on congressional appropriations, no new employees were 
brought on at that center, because of “unanticipated hiring difRcullies,’* 
officials said, without elaborating. 

For .some families, prolonged separations have been especially hard on 
children. Jessica Veltstra, 32, applied in March for a green card for her 
husband of eight years, Andre, <tt, who is Dutch. But he is still in the 
Netherlands, and she is rooming with relatives in New Jersey, unable to 
make plans. 

l^eir older daughter, who is 4, refuses to speak to her father on the 
phone in Dutch, her first language, and bursts out crying when she sees a 
photo of him. 

“My husband has done nothing wrong,” Ms. Veltstra said. “But they can 
do whatever they want because they have your spouse basically hostage.” 

Mr. Bachert was .so certain he would see his family soon when he left 
Australia lost summer that his children, both American citizens, did not go 
to the airport to see him off. He had little doubt his wife would qualify: They 
have been married for 17 years, and she had a green card once before, when 
Mr. Bachert. who works with electric utilities, had an earlier job in Uie 
United States. But the document expired, and she could not renew it when 
they were living in Australia. 

Some lawyers urged Mrs. Bachert to come as a tourist to join her 
husband. After deliberating for two sleepless weeks, she said, .site decided 
she would rather bide her time apart than lie to American customs officials 
about her intentions to remain in the United States. 

Mr. Bachert, who will eventually work in upstate New York but is 
camped out in a temporary apartment near his company's headquarters in 
Hartford, said his lowest moment had been a frantic predawn phone cal) 
from his wife. Their son was in a hospital heading for emergency surgery 
after sh.-)ttering his forearm and wrist in a bicycle fall. IVo months later, 

Mr. Bachert shuddered to recall the episode, although his son's bones have 
healed. "No parent,” he said, “should be .separated from their family in 
periods such as that.” 
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A version of this anicle appears In print on February 9. 2014, on page A20 oi the New VorK edition 
wrth the headline: Program Benefiting Some Immigrants Extends Visa Walt for Others. 


® 2014 The New Vodi Times Company 


5 of 5 


7/29/2014 9:30 AM 



132 


ra to the editor 



i un ectllo- 
gcfltxami- 

Imc didn't 
let regula- 
pc or craA 
ng 

back Itom 

M 6os/ni2$x 
;pace to an 

IS tmpon- 
elopmcni- 
i Alabama 
beer scene 
itown and 

igham an 
acting the 

rod with a 
o address 

rr serious 
ut.at their 
life In an 

to young 
dcsharfng 

newregu- 
Ainted the 
m, where 
from fans 

ATd to sol 
(Ions, 
mid work 
How Ubor 
mi>ele on 
sllkotra- 

f concern 
' is safe 


S140 nth Av 0 . S . Svne 205. Birmingham. At 35205 
bfrminghBm®biz}oumafs.com 

GUEST NOTEBOOK 


Will DREAM be a nightmare? 


ihere is little disagreement that our current 
^.vtcm of Immigraiton is outdated and ctun- 
bersume. l«r example, we haveaibitraiy caps 
and categories, lengthy backlogs on visa and 
citizenship applications, and a process that 
remains difficult to navigate without legal 
assistance. 

these .smictural and administrative fail- 
ures create an incentive for illegal Immigra- 
tion. It ta telling that so many ImmigTanls find 
dial paying exorbitant amounts of money to dangerous 
human smugglers fs prefemltle to Ameiica'.s legal sys- 
tem of ImiuJgnuion. 

Unfonunately, the number of immigrants, especially 
cfiltdren, oiaing for ilv perilous illegal k>umey is l>ecom- 
ing an Increasing problem, thanks in Piesidetic Obama’s 
refusal to enforce Immigration laws with respect to 
‘young people who were brnughi to the United Sutes 
as young children." 

After legislators declined to enact the DRMAM Act 
in the 112th Congress, President Obama initiated the 
Deforred Action for Childhood Arrivals program in 2012. 
He did rtol bother to Issue an executive order or White 
House memorandum regarding the decision. He simpfy 
directed Sectelao' of Homeland Security ianei NapoH- 
lanu to draft guidance on applying "proseculorlal dis- 
cretion" witli respect to a certain ckss of younger Immi- 
grants without legal status. With this action, ihc Obama 
Administration structurally changed immigration law 
by awkwardly attempting to shoehorn «o agency-wide 
enlbrcement change under the putMcw of individual 
discretion outlined by Napoillano'sdJrecllw. 

Now. Obama appears shocked by the Influx of unau- 
tiKirized Immigrant children into Ihc United States. In 
a letter to congressional leaders, Obama requests help 
in stemming the dde of children, especially unaccom- 
panied children, illegally enterbtg the United States. He 
also highlighted tite need to clarity to potemiaJ migrants 
tiiat "recently arriving iudlMJuals and children will be 
placed Into removal proceedings, and are not eligible 
for (OACA)...." FN-en the President tacitly concedes the 
Impact DACA has had (n incentivfztug unauthorized 
immigration, parilaitarly with res|>eci torhildreii. Polit - 
leal actions lutve consequences, and these are the results 
that the Pre$tdent'.s penchant for unilateral executive 
action prtxiuces. His insistence on changing the law 
outside the legislatiw: process, no matter how well-in- 


tentioned, has made the problem exponen 
Uaily worse. 

Obama's DACA program falsely fueled 
hope for thousands of would-be Immigrants 
seekirtg oppominliy for tbelr childrea Now 
those parents who iraNsHed with their chil- 
dren and (housaiuf.s of unaccompanied chil- 
dren are detained and being carted around 
the US. as our government attempts to sort 
out their rctunt The President aetunitely rec- 
ognizes the "immediate humanitarian crisis," but he falls 
to acknowledge his role in creating it. 

This Is precisely why grivermnceby the rule of law, as 
clutllengitig as it may be at times, is tTuciidly important 
to American auctety. The whole point of the ic^ailve 
pn>ces.s Is In design laws that may be enforced without 
bias or prejudice, regardles.s of circumstance. If law Is 
Ignomi simply because a powerfu t politician decides Ite 
or she does not like It. then our laws have little meaning. 

By citvumveming immigration law, the President 
has encouraged even more unlawful immigration. In 
respon.<ie. America lias the choice to either create yet 
another incentive for unlawful activity by caring for 
immigrant chlldreii and attending to their health needs 
I or appearing inhumane and uncaring by not doing so 
have a serious immigration problem, and we need 
practical solutions. 

Americans should reject the false ctiolce tliat Con- 
gress must either pass a comprehensive Unmlgrallon 
reform or do nothing at all. Smaller legislative eflbrls 
such as a border seoui^ bill, a visa reform blil. a guest 
worker bill and even an ImmigRiiion enforcement bill 
potenlially have a better chance at success as our nation 
Loniinucs to debate more controversial topics such as a 
(leth to etttzenship for unauthorized immigrants or pol- 
icies like the DREAM Act 

America Is and should remain a beacon of hope fitr 
those around the wt>rkl. 

After all, the Inscription on the Statue of UberQr begs 
for the tired, the poor and the huddled masses yearning 
for freedom. But we must develop an effective, modem 
legal proc'css to bring Immigrants into our country. 


Cameron Sm/fb fs ufee prvskieni ond general counsel 
forrheAiabamo Polfcu Insfiruie. ftenchhlrn at 
cumer\yns^atabamapoUcy.org. 
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